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KHAI NIEM, NOI DUNG CUA NGUYEN TAC PHAP QUYEN
Nguyén Pirc Minh”

Tom tat: Bai viét ddn ra chu trirong ciia Pang va cac nhém quan ni¢m vé nguyén
tac phap quyeén; sau do dua ra dinh nghia cua tac gia vé nguyén tac phap quyen (voi
nghia la 1 nguyén tac va voi nghia la cac nguyén tdc). Nguyén tdc phap quyén duoc
phan big¢t voi phap quyén, nguyén tac phap ché, nguyén tic phap tri va nhd nudc phap
quyen. Onghla la cdc nguyén tic va duoC hiéu theo nghia réng, nguyen tac phap quyén
duroc bai viét phan tich vdi cac yéu té cau thanh ngi dung: (1) Quyeén luc nha nudc bi
gisi han, bi kiém soét va rang bugc bsi phap ludt; (2) Bdo dam hiéu luc téi thirong cia
hién phap va ludt; (3) An toan phdp 1y; (4) Binh dang truéc phap ludt va binh dang
truét t0a an; (5) Bao vé hi¢u luc cua phap lugt boi co quan tai phan doc lap, xét xu
cong bang theo thu tuc chat ché; (6) Gan phap quyén véi bao dam, bdo vé ty do, nhan
pham, céng bang, cong ly, dan chu va quyen con nguwoi. Ngoai ra, bai viét con phan tich
pham vi &p dung nguyén tac phap quyeén.

Abstract: The paper makes reference to the Party’s standpoint and groups of
viewpoints on rule-of-law principle, and then presents the author’s definition of rule-of-
law principle (as a principle and as principles). Rule-of-law principle is distinguished
from the rule of law, socialist legality principle, rule-by-law principle, and rule-of-law
based state. In the broad sense of principles, the rule-of-law principle is analyzed with
constituting components as follow: (1) State powers to be limited, controlled and bound
by the law; (2) The supremacy of the constitution and law to be ensured; (3) Legal
safety; (4) Equality before the law and a court of law; (5) The effect of the law to be
safeguarded by independent judiciary with fair trial and due process of law; (6) The rule
of law goes hand in hand with the promotion and protection of freedom, dignity,
fairness, justice, democracy and human rights. Beside, the paper also examines the
applicable scope of rule-of-law principle.

quyén dugc dat ra tir ydu cau ton trong va

1. Khai niém nguyén tic phap quyén ‘
tuan tha phap quyeén®.

Pé giai nghia thuat ngit nguyén tdic

phap quyén® truge hét phai hiéu duoc khai
niém phap quyén?, bai vi nguyén tic phéap

"PGS. TS., Vién truéng Vién Nha nudc va Phap luat.
Bai viét trong khudn kho Dé tai cip Nha nudc “Thyc
hién nguyén tic phap quyén trong xay dung Nha
nuéc phép quyén xa hoi chi nghia do Pang Cong
san Viét Nam lanh dao: Thyc trang, vin dé dat ra va
giai phap”, ma sb KX.04.06/16-20.

1 Tir “nguyén tic phap quyén” trong cac ngdn ngit
khéc: tiéng Anh “the Principle of the rule of law”,
tiéng Pic “Prinzip der Rechtsstaatlichkeit”, tiéng
Phap “Principe de la primauté du droit”.

2 Quan niém vé phap quyen trén thé gidi duoc tac gia
phan tich trong bai viét khac.

1.1. Thugt ngé nguyén tic phap quyén
trong van kién Cua Dang

Trong van kién cua Bang Cong san Viét
Nam, thuat ngir nguyén tac phap quyén
duoc tiép nhan va sir dung muon hon thuat
ngit Nid nwedc phap quyén xa héi chi nghia
(XHCN). Thuat ngit NAa nuréc phap quyen
XHCN duoc Bang Cong san Viét Nam sur
dung lan dau tién vao nim 1994 tai Vin

3 Tir “phap quyén” trong cac ngdn ngit khac: Tiéng
Aph “Rule of Law”, tieng Purc “Rechtsstaatlichkeit”,
tieng Phap “prééminence du droit”.
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kién Hoi nghi dai biéu toan quéc cua Pang
gitta nhiém ky khdéa VII*. Bén nam 2001
thuat ngit Nha nwéc phap quyén XHCN
chinh thic dugc thé ché héa trong Nghi
quyét sb 51/2001/QH10 cua Qudc hoi vé
viéc stra ddi, b6 sung mot s didu caa Hién
phap nam 1992. Trong khi d6, mai dén nim
2005, thuat ngir “nguyén tic phap quyén
XHCN” méi dugc st dung trong Nghi
quyét s6 48-NQ/TW ngay 24/5/2005 cua Bo
Chinh tri vé Chién lugc xay dung va hoan
thién hé thong phap luat Viét Nam dén nam
2010, dinh huéng dén nim 2020. Tuy
nhién, tir 46 cho dén trude Pai hoi Pai biéu
toan quéc lan tha XI1 caa Pang, khdng co
van ban ndo cua Pang va Nha nudc su dung
thuat ngtr nay. Trong cac van kién cta Pang
ngudi ta chi tim thiy céc thuat ngir “Nha
nuéc phap quyén”, “phap quyén”®. Bén Dai
hoi l1an the XII caa Dang, thuat ngir “cac
nguyén tac phap quyén” méi duoc nhic lai
cung voi cac thuat ngtr “Nha nudc phép
quyén”, “dan cha - phap quyén”. Bao cdo
chinh tri cuia Ban Chap hanh Trung wong
Pang khoa XI dugc trinh bay tai Pai hoi lan
thir XII ¢4 yéu cau: “Trong t6 chiic va hoat
dong cia Nha nudc, phai thuc hién dan chu,
tuan thii cac nguyén tic phap quyén va phai

4 Nguyén Thi Bao, Tuan thu nguyén tic phap quyén
trong qué trinh xay dung va hoan thién Nha nudc
phap quyen xa héi chi nghia Viét Nam, Tap chi
Nghé Luat, s 3/2015, tr. 14.

5 Chang han, trong Vian kién Dai hoi Dai biéu toan
quéc lan thir XI & myc day manh xay dung Nha nuéc
phép quyén x& hoi chii nghia da ghi “T6 chic va hoat
dong cua Chinh pha can tiép tuc dwoc ddi mai theo
huéng xay dung nén hanh chinh théng nhét, théng
sudt, trong sach, vitng manh, ¢6 hiéu luc, hiéu qua;
t6 chic tinh gon hop 1y; ting tinh dan chu va phap
quyén trong diéu hanh cua Chinh phi; nang cao ning
lyc du béo, tng phé va giai quyét kip thoi nhitng vain
dé méi phat sinh”. Xem: Pang Cong san Viét Nam,
Vin kién Dai hoi Dai biéu toan qudc lan tha XI,
Nxb. Chinh tri quéc gia, Ha Noi, 2011, tr. 249.

4

tao ra sy chuyén bién tich cuc, dat két qua
cao hon”. Tuy nhién, cho dén nay van chua
c6 van ban nao cua bang va Nha nudc giai
thich noi ham khéi niém “nguyén tic phap
quyén XHCN”. Viéc s dung thuat ngi
“c&c nguyén tac phap quyén” cing véi cac
thuat ngir “Nha nudc phap quyén”, “dan cha
va phap quyén”, “dan chu - phép quyén”
trong cac vin kién cia Pai hoi Pang lan thir
X1 va XII cho thdy khai niém phéap quyén
dudng nhu duoc hiéu 1a pham trd bao gom
cac nguyén tic va phan biét phap quyén véi
dan chu, nguyén tic phap quyén, nha nudc
phap quyeén.

1.2. Nhan ths#c va cac quan niém vé
nguyén tic phap quyén

Trong khoa hoc, ¢ Viét Nam cd nhan
thirc va su dién dat khac nhau vé noi ham
khai niém nguyén tac phap quyeén.

Nhém quan diém thiz nhat cho rang, noi
ham cua “nguyén tiac phap quyén XHCN”
chinh 13 “nguyén tic ciia Nha nuéc phép
quyén XHCN”. Do d6, ndi dung ciia nguyén
tac phap quyén XHCN bao gom toan bo noi
dung yéu cau va nguyén tic caa Nha nudc
phap quyén XHCN. Nguyén tic phap quyén
dong nhat véi ché do phap quyén hay nha
nuéc phap quyén®.

Nhém quan diém thiz hai (quan diém
phd bién) dinh nghia nguyén tic phap
quyén la “tinh than thuong ton phap luat
cta Nha nudc, co quan nha nudc, cadc nhan
vién nha nudc, cia moi to chirc, ca nhan va
cua toan xa hoi; la mot trong nhiing tu
tuong cha dao trong té chic va hoat dong

¢ Hoang Van Nghia, Mgt s6 van dé 1y lugn vé nha
nuweéC phap quyen va gia tri tham khdo doi véi Viet
Nam, Tap chi Ly luan chinh tri, s6 2/2014, tr. 49.


http://triethoc.hcmussh.edu.vn/?ArticleId=a071c4cd-8cd3-47af-a3ca-60eb7092182a
http://triethoc.hcmussh.edu.vn/?ArticleId=a071c4cd-8cd3-47af-a3ca-60eb7092182a
http://triethoc.hcmussh.edu.vn/?ArticleId=a071c4cd-8cd3-47af-a3ca-60eb7092182a
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cia nha nudc phép quyén, trong quan ly va
phat trién xa hoi™”.

Nhém quan diém thir ba ciing noi dén
yéu cau ve tinh téi thuong cua phép luat, vai
tro xac dinh giéi han cua viéc té chic, thuc
hién quyén lyc nha nuée va ranh giéi cho to
chtrc va hoat dong cua céc thiét ché xa hoi
phi nha nuéc cua nguyén tic phap quyén,
nhung quy nap thém vao khai niém nguyén
tic phap quyén yéu cau ton trong, bao dam
quyén con ngudi®,

Nhom quan diém thir te: Ngoai cac yéu
cau vé thuong ton phép luat caa toan x& hoi,
y thirc tudn thu va chap hanh phap luat cua
co quan nha nudc, cdng chac, vién chirc va
moi ngudi dan, han ché anh huéng cua viéc
s dung quyén luc mot cach tly tién, thi
trong noi dung cia nguyén tic phap quyén
con yéu cau “ap dung phap luat mot cach
nhat quan, binh ding va khong thién vi”. Bé
dam bao tinh phap quyén thi dao luat phai
phU hop véi cac nguyén tic co ban cua phap
luat, thé hién cac gia tri cao ca nhu luong
tri, tu do, binh ding, cdng bang, phi hop
Vvé6i tién bo x& hoi va céc gia tri nhan vin
cua x4 hoi néi chung. Ngoai ra, nguyén tic
phap quyén XHCN ciing doi hoi su liém
chinh trong qua trinh xét xtr, cac nguyén tic
t6 tung phai chat ché va hop 1y dé tim ra sy
that. Cac co quan tu phap phai thuc su la
chd dya cua nhan dan trong viéc bao vé
cong ly, quyén con ngudi, ddng thoi phai 1a

7 Quan diém cta nhom nghién ciu chuyén dé 6
“Nguyén tic phap quyén trong xay dung Nhd nuwdc
phap quyén xa hgi chu nghia do Pang Céng san Viét
Nam lanh da0” do Phé Chu tich Quéc hai Uéng Chu
Luu chu tri phéi hop véi Thuong truc Hoi dong Ly
luin Trung wong thuc hién, hoan thanh thang
10/2017, trang 7 cua béo cao.

8 Tran Thai Duong, Ban vé khai niégm phap quyeén,
nguyén tdc phap quyen, Tap chi Nha nuéc va Phéap
luat, s6 3/2017, tur tr. 3.

cbng cu hiru hiéu bao vé phép luat va phap
ché XHCN, diu tranh c6 hiéu qua véi cac
loai toi pham va vi pham®.

Nhu vay, & nudc ta hién nay c6 nhiéu
quan niém khac nhau vé ndi dung cua
nguyén tic phap quyén. Biém chung trong
cac nhom quan diém vé nguyén tic phap
quyén di trinh bay la thira nhan su ton tai
khach quan cua phép luat; bao dam tinh tdi
thuong cua hién phap va luat; doi hoi Nha
nudc, cac co quan nha nudc, cdng chac va
vién chic nha nuéc déu bi rang budc boi
phap luat, phai tuan tha va chap hanh phép
luat. Nhan thicc khac nhau vé& nguyén tic
phap quyén thé hién trudc hét & muc dich
dat ra yéu cau vé su rang budc bai phap luat
chi ddi véi cha thé 1a Nha nuée hay di véi
ca cac chu thé khac. Ngoai ra, tiép can phép
quyén véi nhitng doi hoi, yéu cau rong, hep
ctia phép quyén va nhiing gia tri ma nguyén
tac phap quyén theo dudi ciing tao ra su giai
thich va quan niém khéc nhau vé nguyén tic
phap quyén.

Theo tac gia, phap quyén c6 thé duoc
hiéu 1a mot nguyén tic (nguyén tic phép
quyén), dong thoi, ciing co thé hiéu phap
quyén 1a mot pham trd chung bao gom céc
nguyén tic cu thé (cac nguyén tic phap
quyén).

V6i nghia 1a mot nguyén tic, tac gia
chia sé quan diém cho rang phap quyén ban
than né 1a mot nguyén tic chinh tri, phap ly.
Theo Tur dién Anh ngit Oxford, phap quyén
la nguyén tic, theo d6 tat ca moi thanh vién
cua xa hoi (bao géom ca chinh phu) déu phai
tuan theo cac quy dinh phap luat va cac thu

¥ Nguyén Xuan Tung, Ban vé nguyén tac phap quyén
x& hgi chu nghia, Tap chi Dan cha va Phap luat, so
thang 10/2011, tr. 2-3.
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tuc dwoc cong bd cong khai®. Phap quyén
duoc coi 1a nguyén tic phap luat, vi trong
nhimg treong hop con hoai nghi hoac
khong du liéu trude dugce thi nd la phuong
cham hoic quy tic cho su quyét dinh't. Tac
gia cho rang tuan tha phap quyén chinh 1a
biéu hién hinh thac cua nguyén tic phép
quyén. Do phap quyén la mot nguyén tic
nén tuy c6 hai thuat ngit “phap quyén” va
“nguyén tic phap quyén”, nhung trén thuc
té nguoi ta thuong ndi nhiéu, viét nhiéu vé
phdp quyén hon 1a vé nguyén tic phap
quyén. Piéu nay ly giai tai sao c6 thé tim
thiy nhiéu bai viét vé phap quyén hon vé
nguyén tic phap quyen.

Vi nghia 1a mot nguyén tic, nguyén
tic phap quyén duoc hiéu 1a nguyén ly, tu
tuong chi dao nhat thiét phai tuan theo véi
noi dung cét 16i 1a quyén luc nha nuéc
dugc kiém soat, rang budc véi phéap luat,
chi dugc va phai dugc thuc hién trén co s&
va trong khudn kho phép luat. Nguyén tac
phap quyén doi hoi cac cha thé phép luat,
truéc hét 1a cac co quan nha nudc, cong
chuc, vién chic nha nudc phai ton trong
phap luat, ton tai trong mdi quan hé véi
phép luat, rang budc baoi phap luat va thyuc
hién phép luat, hanh dong hoac khéng hanh
dong trén co s¢ phap luat va khéng vi pham
nhitng diéu phap luat cAm. Nguyén tic phap
quyén thudéc nhém nguyén tic chinh tri,
phap ly chung®® va 1a mét trong nhing

10 Twong tu, Leal-Arcas, Rafael, Essential Elements
of the Rule of Law Concept in the EU (August 20,
2014). Queen Mary School of Law Legal Studies
Research Paper No. 180/2014. Available at
SSRN: https://ssrn.com/abstract=2483749 or http://d
X.doi.org/10.2139/ssrn.2483749.

11 Xem giai thich thuat ngit “Rule of Law” trong tir
dién Black, H. Black’s Law Dictionary, 6th ed., St.
Paul, Minn: West Publishing Co., 1990, tr. 1332.

12 Chang han nhu cic nguyén tac: Quyén lyc nha
nudc thude vé nhan dan hoac bat ngudn tir nhan dan;

6

nguyén tic trung tAm cta quan tri qudc gia
theo hién phap®3,

Nhu vdy, nguyén tic phap quyén voi
nghia 1 mot nguyén tic 1a doi hoi chung
véi nhirng ndi dung nhu néu & trén. Tu doi
hoi chung dé dat ra cac doi hoi cu thé (phap
quyén véi nghia 1a cac nguyén tic) nhu
quyén lyc nha nudc dugc kiém soat, rang
budc vai phap luat; hién phap va luat gitr vi
tri t6i thuong; binh dang truéc phap luat; an
toan phép ly... Cac doi hoi cu thé do cau
thanh noi dung cua phép quyén véi nghia 1a
cac nguyén tac. Noi cach khéc, cac nguyén
tac phap quyén 1a su cu thé hoé nhiing thudc
tinh co ban cau thanh khai niém phap quyén
Vv6i nghia 1a mot nguyén tac. Muac do rong,
hep trong ndi dung nguyén tic phép quyén
phu thudc vao mtc do yéu cau cia nguyén
tic phap quyén va quan niém vé phéap
quyén. Té4c gia chia sé quan diém caa mot
sb nha khoa hoc*, mét sé t6 chuc, didn dan

quyén luc nha nuée 1a thdng nhat, phan cong, phdi
hop va kiém soét; nguyén tic dan chu; ton trong, bao
dam, bao vé quyén con ngudi; nguyén tic quéa ban
trong viéc dua ra quyét dinh cua co quan 1ap phép...
Xem thém Pao Tri Uc, Hién phdp nam 2013 va cdc
nguyén tic té chic thuc hién quyen lue nha nudc,
trong Ky yéu hoi thao “Té chirc bd may nha nudc
theo Hién phap nim 2013 do Tap chi Nghién ctu
lap phéap va Vién Chinh sach cong va phap luat, to
chirc tai Ha Noi, ngay 06/5/2014, tr. 3-11.

13 Xem thém Paul P. Craig, Formal and substantive
conceptions of the rule of law: An analytical
framework, trong Public Law, tr. 487,
http://weblaw.haifa.ac.il/en/JudgesAcademy/worksh

op3/Documents/A/A/PL-Craig.pdf, truy cap ngay
12/12/2016.

14 Chang han, Brian Z. Tamanaha, The history and
elements of the rule of law, Singapore Journal of
Legal Studies, 2012, tr. 232-247 (tr. 236), cho ring
ba van dé trung tdm cuia khai niém phap quyén 1a: (i)
Chinh quyén bi gisi han bai phap luat; (ii) Tinh hop
phép hinh thic; va (iii) Su ddi lap gira su thong tri
ctia phép luat va thong tri boi con ngudi.


https://ssrn.com/abstract=2483749
http://dx.doi.org/10.2139/ssrn.2483749
http://dx.doi.org/10.2139/ssrn.2483749
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trén thé gisi®® rang, noi dung cua phap
quyén khéng chi gigi han ¢ tinh téi thuong
cua hién phap va luat. Quan niém phép
quyén véi nghia 1a cac nguyén tic cu thé
cling duoc thira nhan & buc. O Bac cb
nhiéu quan niém khac nhau vé noi dung cua
phdp quyén. C6 nguoi cho ring, phap
quyén trong ndi dung bao gom mot sd
nguyén tic cu thé nhu: Cac quyén co ban;
su phan chia quyén lyc (twong xing Vi
chirc nang); tinh hop phép caa hanh chinh;
bao vé phap luat mot cach hiéu qua; tinh
can xang; an toan phap ly; trach nhiém boi
thuong cua nha nuéc®. Nguoi khac quy
nap vao phép quyén céc yéu té: Su ton
trong phap luat trong hanh dong cua nha
nudc; an toan phap ly; gidi han va su rang
buoc cua phap luat; thuong ton phéap luat
qua rang budc cac quyén co ban; bao dam

15 Chang han, Du an Tu phap thé gisi (The World
Justice Project - WJP), xem bon nguyén tic phé quat
dudi day tao thanh mot dinh nghia chirc nang cua
phap quyén: (1) Chinh phu, cac quan chuc, cic co
quan dai dién, ca nhan va céc té chirc tw nhan déu
phai tuan thu phap luat; (2) Luat phap rd rang, cong
khai, 6n dinh va dung dén; duoc ap dung dong déu
va bao vé cac quyén co ban, bao gdm ca an toan cua
nguoi VA tai san va cac quyén con ngudi da dugc xac
dinh; (3) Quy trinh phép luat theo d6 luat dwoc ban
hanh, quan Iy va thi hanh c6 thé tiép can dugc, cong
bang va hiéu quéa; (4) Hoat dong tu phap phai duoc
thuc hién kip thoi boi nhitng dai dién c6 tham quyén,
¢6 dao dure, doc 1ap va trung lap, co du nhan lyc va
ngudn luc can thiét va lam viéc véi tinh than phuc vy
cong dong. Xem WJP, The Four Universal
Principles, dang trén https://worldjusticeproject.org
[/about-us/overview/what-rule-law, truy cap ngay
12/12/2017.

16 Alexander Thiele, Die Verfassungsrechtlichen
Grundentscheidungen, Rep.-Kurs Offentliches Recht
WS 2017/2018, tir trang 19. Tai liéu ldy vé ngay
02/4/2018 tur trang dién ta: http://guckelberger
Jjura.uni-saarland.de/Homepage/Aktuelle%20Inform
ationen2.html cua GS. Annette Guckelberger
Lehrstuhl fur Offentliches Recht.

phap 1y truéc nhirng hanh vi cia nha nudc
va tai phéan hién phap*’

Duéi day, tac gia phan tich khai niém
nguyén tic phap quyén véi nghia 1a cac yéu
cau, cac nguyén tic cu thé ¢ céach tiép can
rong va hep.

O céch tiép can hep va véi nghia la
cac nguyén tac (phd hop véi quan niém
phap quyén hinh thuc) tac gia cho ring,
nguyén tic phap quyén bao gdbm céc yéu
cau cu thé vé su rang bugc, ton trong va
tuan thu phap luat cia cac co quan nha
nudc, cdng chuc, vién chirc nha nudc, cac
td chtrc chinh trj, td chirc chinh tri - xa hoi,
t6 chic x4 hoi, doanh nghiép, cong dan va
cac chu thé khac. Céc yéu cau (nguyén tic)
cu thé cdu thanh noi dung cua nguyén tic
phap quyén bao gdom: Viéc té chic, thuc thi
quyén lc chinh tri, ciing nhu t6 chic, quan
ly xa hoi, duy tri trat tu xa hoi phai dua trén
phép luat; cac co quan nha nudc, cdng chuec,
vién chure nha nuéc, cac td chac chinh tri, t6
chtc chinh tri - x& hoi, t6 chac xa hoi,
doanh nghiép, cdng dan va cac chu thé khéc
rang buoc boi phap luat, thuc hién phap
luat, hanh dong hoac khong hanh dong phu
hop véi phap luat; moi hanh vi vi pham
phap luat déu dugc xir Iy kip thoi, cong
bang, nghiém minh theo phap luat; hién
phéap va phap luat duoc bao vé. Nguyen tic
phap quyén hinh thic tuy dat ra yéu cau vé
noi dung va hinh thie d6i véi phap luat,
nhung & nghia hep nay, phép quyén va
nguyén tic phéap quyén khdng quan tim dén
su thé hién trong ndi dung va muc dich diéu
chinh caa phép luat cac gia tri tién bo xa hoi

17 Dieter Grimm, Levels of the Rule of Law — On the
Possibility of Exporting a Western Achievement,
trong sach: Dirk Ehlers, Henning Glaser, Kittisak
Prokati (Ed.); Constitutionalism and Good
Governance, 1st Edition 2014, tr. 141-152.
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nhu: Ty do, nhan pham, nhan dao, cong
bang, cong ly, dan chu, quyén con nguoi.

O céch tiép can réng va véi nghia la
cac nguyén tac (phd hop véi quan niém
phap quyen thuc chat), trong noi dung cua
nguyen tac phap quyen thuc chat ngoai cac
yéu cau (nguyén tac) cu thé glong nhu trong
noi dung nguyén tic phap quyén hinh thic
nhu di néu & trén con bao gdm cac két qua
tac dong ma phap quyén cé thé mang lai tur
viéc thuc hién cac yéu cau (nguyén tic) do.
Nguyén tic phap quyén thuc chat doi hoi
phap luat duoc cong bé cong khai, c6 noi
dung rd rang, khong mau thuan, cé tinh on
dinh, c6 kha nang du bao, kha thi, &p dung
chung cho moi chu thé cé lién quan, phan
anh cac gia tri tién bo x& hoi nhu tu do,
nhan pham, nhan dao, cong bang, cong 1y,
dan chu, quyén con ngudi.

2. Phan biét nguyén tic phap quyén
véi nguyén tac phap tri, nguyén tic phap
ché va nha nwéc phap quyeén

Nguyén tic phap quyén, nguyén tic
phép tri, nguyén tic phép ché va nha nudc
phap quyén la nhitng thuat ngir khong dong
nhat. Sy khac nhau gitra nguyén tic phap
quyén véi nguyén tic phép tri, nguyén tic
phap ché va nha nuéc phap quyén la do
nguyén tic phap quyén lay phéap quyén lam
tu tuong chi dao va phap quyén khéac vé
ban chat so voi phap tri, phap ché va nha
nuéc phap quyén. Vi vay, dudi day tac gia
chi tap trung lam rd ranh gigi gitra phap
quyén véi phép tri, phap ché va nha nudc
phap quyén.

Phép quyén, phép tri, phap ché déu thira
nhan su ton tai khach quan cua phap luat va
phap luat can duogc sir dung dé quan ly x&
hoi, nhung phap quyén khac vai phap trité,

18 Phan biét phap quyen va phap tri, xem: Nguyen St
Diing, Phap quyén hay phap trj, Tap chi Tia sang,

8

phap ché'® va nha nuéc phap quyén & ngudn
gdc hinh thanh tu twéng, & ndi dung, tinh
chat, myc dich st dung phap luat va muc
dich diéu chinh cua phéap luat ma phap
quyén, phap tri, phap ché va nha nuéc phap
quyén vién dan téi.

O Viét Nam khéng c6 nhan thie théng
nhat vé& phép tri, phap ché. Co nguoi dong
nhat phép tri voi phap ché. Nguoi khac tuy
phan biét c4c thuat ngir tiéng Anh “rule of
law”, “rule by law”, nhung van st dung
chung mét thuat ngit “phép tri” thay cho
“phap quyén?°. Trong khi d6, phap quyén
(rule of law) vé tinh chat c6 nhiing diém
khong twong ddng véi phap tri (rule by
law). Noi dung cdt 16i cia phép tri 1a sir
dung phap luat dé cai tri. Trong nha nudc
phap tri, phap luat la cdng cu quan ly xa hoi
ciia Nha nuéc. Vi vay, c6 thé coi mot Nha
nuéc 1a nha nudc phap tri néu Nha nuéce do
quan ly x& hoi bang phap luat. Tréi lai, dé
nhan dién nha nuéc phap quyén khong thé
chi can ctr vao tiéu chi Nha nude do ¢ quan
ly xa hoi bang phap luat hay khong. Theo
Georg Wilhelm Friedrich Hegel, dé cao, ton
vinh phép luat méi chi phan anh duoc phan
nao phap quyén va néu chi dung ¢ quan

http://tiasang.com.vn/-dien-dan/phap-quyen-hay-
phap-tri-257, truy cap ngay 21/04/2006; V© Thai
Binh, Sir can thiét phai phdn dinh giiza phap quyén
va phap tri, http://truongchinhtribentre.edu.vn/noi-
dung/su-can-thiet-phai-phan-dinh-giua-phap-quyen-
va-phap-tri, truy cap ngay 20/5/2018.

9 Phan biét phap quyen va phap ché, xem: Phan Lé
Hoang Linh, Ban vé phap quyén va phép ché, bai
viét duoc dang trén trang dién tir cua Vién Chinh
s&ch, Phap luat va Quan ly truc thuoc Lién hiép céac
Hoi Khoa hoc va Ky thuéat Viét Nam, http://vietnam
hoinhap.vn/n5782_Ban-ve-phap-quyen-va-phap-che,
truy cap ngay 12/5/2017.

2 Chang han, Nguyén Si Diing, Phap quyén hay
phép tri, tldd.
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niém nhu vay thi d6 1a tu twong phap tri?t,
Mot dao luat dugc ban hanh, dugc td chic
thuc hién, duoc st dung dé quan Iy xa hoi
chua hin d3 mang lai phap quyén, néu dao
luat d6 duoc ban hanh hoac dugc thuc thi
khong dtng thu tuc luat dinh hoac trai voi
hién phap®. Trong nha nuéc phap tri, nguoi
cdm quyén chi bi rang budc bai phap luat
trong pham vi ma ho c6 thé chap nhan
duoc. Néu thiéu bién phap bao dam cho
viéc tuan tha phap luat thi ho c6 thé ty tach
minh ra khoi phap luat bét cir Ilc nao®. Nha
nudc phap quyén va nha nudc phép tri déu
¢6 ddc quyén ban hanh phép luat va st dung
phép ludt lam cong cu quan 1y xa hoi, nhung
khéc véi nha nuac phép tri, nha nude phap
quyén phai ton trong nhitng quy tic do minh
dat ra. Muc dich sur dung phap luat cia nha
nuéc phap quyén khong chi dé quan ly
ngudi dan ma dé quan ly chinh minh?,
Phéap quyén doi hoi Nha nudc phai ton tai
trong méi quan hé vai phép luat, quyén luc
phai dugc rang budc véi phap luat, hanh
dong cua chinh quyén phai hop phéap, bi
gidi han va kiém soét bai phap luat. Diéu
nay tao ra sy khac biét gita phap quyén
(rule of law) vai phap tri (rule by law), dtc
tri (rule by virtue) va nhan tri (rule by men).

21 Trich theo Pham Chién Khu, Tuw fuwong vé nha
nuéc phap quyen cia Hégen, Tap chi Triét hoc, s6 6
(133), thang 6/2002.

22 Nguyén Pang Dung, Nha nwéc phéap quyén 1a tinh
than phép ludt hay la ding quy trinh?, Tap chi Khoa
hoc Pai hoc Qubc gia Ha Noi, Luat hoc, Tap 30, sé
1(2014), tr. 55, 56 cho rang: Pao luat khéng hop
hién, hop phép, tréi véi luat ty nhién ty n6 da khong
tao ra phap quyén.

2 péi véi Nha nudc tién dan chu, Dieter Grimm,
Levels of the Rule of Law — On the Possibility of
Exporting a Western Achievement, tldd, tr. 151.

24 Pao Tri Uc (chu bién), M6 hinh té chic va hogat
déng cua Nha meéc phap quyén xa héi chu nghia,
Nxb. Tu phap, Ha Noi 2006, tr. 146.

Phép quyén giao thoa & mic do nao véi
phap ché? Phap ché theo nghia hep la su
hién dién cuaa phap luat va su tuan thu phap
luat?®®. O nghia d6 phap ché khong dong
nghia voi phap quyén. Nguyén tic phap
quyén Ia tinh than va tu teéng bao trum, co
thé khong dugc quy dinh trong hién phép
hodc luat. Trong khi d6, phap ché thuong
dugc quy dinh thanh nguyén tic trong
luat?®. Trong cudn sach duoc xuit ban nim
1997, GS.TSKH. Pao Tri Uc quan niém
phap ché theo nghia rong la sy hién dién
cia mot hé théng phép luat can va du dé
diéu chinh céc quan hé xa hoi, lam co sé
cho sy ton tai mot trat tu phap luat va ky
luat, 12 sy tuan thu va thuc hién day du phéap
luat trong to chiec va hoat dong cua nha
nudc, cua cic co quan, don vi, t6 chic va
dbi véi cong dan®’. Cac yéu cau ddi voi
phap ché dugc GS.TSKH. Pao Tri Uc néu
ra nhu sau: (1) Phap ché 1a phuong thic dé
t6 churc, dé trat ty hoa doi song x& hoi va
ddng nghia véi yéu cau vé viéc thé ché hoa
cac nhu cau quan ly x& hoi, nhu cau sir dung
phap luat nhu mot cong cu dé to chuc xa
hoi?8. (2) Phap luat 1a hinh thtc ton tai cua
cic co cau va td chuc xa hoi, cac thiét ché
nha nudc. T6 chuc chinh tri, hoat dong kinh
té, doi séng tinh than dugc bao dam bang

25 Trich theo Pao Tri Uc, Nha niréc va phap ludt cia
chung ta trong sw nghiép déi méi, Nxb. Khoa hoc xa
hoi, Ha Noi, 1997, tu tr. 680-681. Xem thém,
Nguyén Minh Poan, Hiéng ddn mon hoc Ly lugn
nha nwéc va phap lugt, Nxb. Tu phap, Ha Noi, 2014,
tr. 492-495.

% Chéng han, Piéu 7 B luat T tung Hinh sy ndm
2015.

21 Pao Tri Uc, Nha nuéc va phap lugt cua ching ta
trong su nghiép doi méi, tldd, tr. 680.

% Pao Tri Uc, Nha nuéc va phap lugt cia ching ta
trong su nghiép doi méi, tldd, tr. 681.
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phap luat va trén co sd tn trong phap luat®,
Mtc d6 diéu chinh va phuong thuc diéu
chinh cua phap luat phai dung dan dé phap
luat thuc su la dai luwgng cua tu do, céng
bang, binh dang va dan cha®. (3) Té chuc,
hoat d6ng ciia nha nudc, cua cac co quan, to
chuc va hanh vi caa ca nhan phai phu hop
v6i phap luat va tuan theo phap luat, chip
hanh phap luat®. Trong thuc hién yéu cau
thir ba nay, phap ché doi hoi phai bao dam
tinh téi thuong caa hién phap va luat, bao
dam tinh thdng nhat cua phap ché, phap luat
phai duoc thyc hién trong cudc séng va tat
ca cac co quan cua Pang, Nha nudc, cac td
chtic, doan thé x& hoi va ca nhan, cong dan
phai chip hanh phép luat, tuan theo phap
luat®2. Ngoai ra, phap ché con yéu cau bao
dam va bao vé cac quyén va ty do caa cong
dan dugc phap luat quy dinh®3. Nhitng hanh
vi vi pham phép luat, xdm pham loi ich cua
cdng dan, cua tap thé, cua Nha nudc phai
duoc xir ly kip thoi va cong minh34. Phap
ché theo nghia rong nhu vy chira dung mot
s6 nhan t cua phap quyén & cach tiép can
noi dung. Trong khi quan niém pho bién vé
phép ché chl y ban chit giai cap va tinh
cdng cu cua phap luat thi da sé nhitng nguoi
theo quan diém phap quyén nhan manh ban
chat, vai trd, gia tri x hoi ciia phép luat.

29 Pao Tri Ue, Nha mweéc va phép lugt cia ching ta
trong su nghlep aoi mdi, tldd, tr. 681-682.

%0 |uan giai vé yéu cau nay, xem Pao Tri Uc, Nha
nieéc va phép ludt cia ching ta trong s nghiép doi
mai, tldd, tr. 686-689.

%L Pao Tri Uc, Nha nwéc va phap ludt cia ching ta
trong sw nghiép déi mdi, tldd, tr. 689.

%2 Pao Tri Uc, Nha nwéc va phap ludt cia ching ta
trong sw nghiép déi mdi, tldd, tr. 690-693.

3 Pao Tri Uc, Nha meéc va phéap lugt cia ching ta
trong su nghiép doi méi, tldd, tr. 693.

% Pao Tri Uc, Nha nuéc va phap ludt cia ching ta
trong su nghiép doi méi, tldd, tr. 695.
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Theo nhan thtc cua tac gia, phap quyén
khac nha nuéc phap quyén & chd ching la
nhitng pham tra chinh tri, phap ly khéac
nhau. Phap quyén 1a pham tru lién quan téi
tinh hop phép ctia hanh dong, trudc hét,
nhung khong chi la ciia nha nudc, ma ca cac
chu thé khac®®. Trong khi d6 nha nuéc phap
quyeén la céach thic to chirc thuc hién quyén
luc chinh tri, cung véi d6 bo may nha nudc
duoc td chire va van hanh theo mét hé thng
cac nguyén tic nhu nguyén tic chu quyén
nhan dan; cha nghia 14ap hién; dan chu; phéap
quyén; quyén luc dugc kiém soat; ton trong,
bao dam, bao vé quyén con nguoi; tu phap
doc 1ap®. Nhu vay, trong sé cac nguyén tic
ma nha nudc phap quyén can tuan thu co
nguyén tic phép quyén. Ngoai tuan thu
nguyén tic phép quyén, nha nudc phap
quyén con phai dap ung cac nguyén tic
khac nhu da néu o trén. GS.TSKH. DPao Tri
Uc cho rang nha nudc phap quyén khong
chi 1a ly thuyét va tu tuéng ma con dugc
x&c 1ap nhu mot ché do phan anh nhiing yéu
cau nhat dinh vé quan tri qubc gia®’, véi cac
nguyén tac nhu: ton trong, bao dam, bao veé
quyén con ngudi; sy chinh dang, tinh hop
phap caa quyén luc; bao dam sy thugng ton
phap luat di lién voi doi hoi vé sy cong

% Cung quan diém, Brian Z. Tamanaha, (2012), The
History and Elements of the Rule of Law, tldd, tr.
234,

% Ve cac yéu to va gia tri pho bién cua Nha nuoc
phép quyen xem thém Dao Tri Uc (chu bién), Mo
hinh té chic va hoat dgng ciia Nha nwéc phap quyen
X& hoi chu nghia, tldd, tr. 143-163. Nhom tac gia cua
cudn séch thira nhan mot sé yéu t noi trén va dua ra
thém yéu cau vé bao dam nguyén tic phan quyén.

¥ Pao Tri Uc, Céac nguyén tic cua ché do phéap
quyén trong quan tr; quéc gia, trong sach Vil Cong
Giao/Nguyén Hoang Anh/Dang Minh Tuan/Nguyén
Minh Tuan, Quan tr; tot —Ly ludn va thyc tién, Nxb.
Chinh tri quéc gia sy that, Ha Noi, 2017, tr. 129-130.
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bing va cong ly; phan quyén®. Nhu vay,
tuan tha phap quyén chi 1a mot nhitng yéu
cdu ma nha nudc phap quyén can dap ng.
Theo Hegel, su dé cao phap luat chi la hé
qua chir khong phai 1a tién dé cta nha nuée
phép quyén. Khéng phai ct dé cao phap
lut 13 c6 duoc nha nudc phap quyén®.

3. N§i dung cia nguyén tic phap
quyén

Noi dung cua nguyén tic phép quyén
thuc chat véi nghia 13 cic nguyén tic va
dugc hiéu theo nghia rong bao gdom tong thé
cac yéu t cau thanh cha yéu duéi day: (1)
Quyén lyc nha nudc bi gisi han, bi kiém
soat va rang buoc boi phap luat; (2) Bao
dam hiéu lyc ti thuong caa hién phép va
luat; (3) An toan phap ly; (4) Binh dang
truéc phap luat va binh dang trudc toda an;
(5) Phép luat dugc tdn trong va bao vé ; (6)
Gan phép quyén vai bao dam, bao vé tu do,
nhan pham, céng bang, cong ly, dan cha va
quyén con ngudi.

Céc yéu té nodi trén dugc xem xét khong
tach roi nhau va duoc tuan thi trong sy gan
két voi nhau trong mot hé thong. Tuy nhién,
can nhan manh rang sau yéu té néu trén chi
la nhitng yéu cau, nhitng gié tri co ban nhat
thiét phai c6 trong noi dung cua nguyén tic
phap quyén. Ngoai céc yéu t6 do, tuy theo
diéu kién, hoan canh qudc gia va su lva
chon chinh tri nguoi ta c6 thé c6 thém céc
yéu cau, doi hoi cu thé khac*®. Chinh nhiing
yéu cau, doi hoi cu thé d6 tao ra quan niém

% Pao Tri Uc, Cac nguyén tic cua ché dg phap
quyén trong qudn tri quoc gia, tldd, tr. 130-150.

¥ Trich theo Pham Chién Khu, Tuw fuwong vé nha
nueéc phép quyen cua Hégen, tldd.

40 Ly giai twong tu cho tinh dic thd cta nha nudc
phép quyén, Pao Tri Uc (chu bién), Md hinh té chic
va hogt dgng ciia Nha meéc phap quyén xa hgi chi
nghia, tldd, tr. 46.

khac nhau vé phap quyén va nguyén tic
phap quyén. Theo quan diém cua tac gia
khoéng nén cb ging va khong thé dat duoc
théng nhat nhan thac vé noi ham khai niém
nguyén tic phap quyén, boi nguyén tic do
dwa trén hai yéu té bién thién theo quan
diém va khéng dwoc nhan thic théng nhat
(do cach tiép can va quan diém chinh tri) 1a
phap quyén va phap luat. Hon nita, trén thyuc
té dén nay van chwa c6 phap quyén véi ciing
tiéu chuan va muac do*.

Can phan biét noi dung cua nguyén tic
phap quyén véi cac diéu kién bao dam thyc
hién nguyén tic phap quyén. Ngoai ra, cling
can phan biét cac diéu kién bao dam thuc
hién nguyén tic phap quyén véi cac yéu té
tac dong, anh huong dén viéc thuc hién
nguyén tic phap quyén. Chang han, yéu cau
vé vi tri toi thuong cua hién phap va luat 1a
noi dung ciia nguyén tic phap quyén; nhung
yéu cau, doi hoi vé chat lugng cua phap luat
vira 1a diéu kién bao dam thuc hién nguyén
tic phap quyén va la yéu té tac dong dén
viéc thuc hién phap quyén. O mot sé quéc
gia, phan quyén va tu phap doc lap duoc
nhin nhan vira 1a noi dung, vira 1a diéu kién
bao dam phap quyén. Tuong ty nhu vay, y
thac phép luat caa cha thé phap luat, bo
may thuc thi phap luat, b6 may bao vé phap
luat vira 1a diéu kién bao dam, vira 13 yéu té
tac dong dén viéc thuc hién phap quyén.
Trong khi d6, truyén théng phap luat chi co
thé xem la yéu t6 anh huong, chir khdng thé
la yéu t6 bao dam thuc hién nguyén tic
phap quyén.

% Cac noi dung cua nguyén tic phap quyén duoc
khai quat dudi ddy chi la cac yéu cau co ban dugc
quy udc deé tiép can nghién ciu bé tai KX.04.06/16-
20.
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3.1. Quyén lwe nha nwéc bi gisi han,
bi kiém soat va rang bugc véi phap lugt

Tu tuo’ng phap quyén va nguyen tic
phap quyén hinh thanh tir mong mudn han
ché viéc st dung quyén luc mot cach tuy
tién dé bao vé tu do, cong 1y va quyén con
ngudi. Theo nha luat hoc nguoi Buac Klaus
Stern, phap quyén doi hoéi viéc thyc hién
quyén lyc nha nudc chi duoc phép trén co
s& hién phap va cac dao luat vé mat hinh
thirc va ngi dung dugc ban hanh phu hop
v6i hién phap nham dam bao nhan pham, tu
do, cong 1y va su an toan phap 1y*2. Nha
nudc tén trong phéap luat, bi rang budc bai
phap luat, thuc hién quyén luc cua minh
trén co s& phap luat va theo phép luat la tu
tuong cdt 18i cua phap quyén. Phap luat 1a
cong cu kiém soat quyén luc, phong ngira,
han ché sy tha hoa quyén luc véi cac biéu
hién lam quyén, chuyén quyén, tuy tién...
Quyén con ngudi, quyén cong dan 1a linh
vuc ma Nha nudc khong dugc phép xam
pham, can thi¢p néu khong duoc luat cho
phép*. Trong nha nudc phap quyén, Nha
nuéc khong dung trén phap luat ma ton tai
trong su rang buoc véi phap luat*®. Co ché
va perO'ng thtrc thuc thi quyén luc chinh
tri*6, mdi quan hé gitra cac thiét ché trong hé

42 Klaus Stern, Das Staatsrecht der Bundesrepublik
Deutschland, Band I, C.H. Beck, 1984, § 20 111 1 (tr.
781).

43 Dieter Grimm, Levels of the Rule of Law - On the
Possibility of Exporting a Western Achievement,
tldd, tr. 141-142.

4 Xem khoan 2 Diéu 14 Hién phap nam 2013. Dieter
Grimm, Levels of the Rule of Law - On the
Possibility of Exporting a Western Achievement,
tldd, tr. 144.

4 Pao Tri Uc (chu bién), M6 hinh té chic va hogt
déng cia Nha meéc phap quyén xa hgi chi nghia,
tldd, tr. 147.

* Céc phuong thirc t6 chirc, thyc thi quyen luc chinh
tri nhu ay quyen phan quyén, tan ‘quyén, ménh lénh
hanh chinh, thé ché (t6 chic), tu van, anh hudng. Chi

12

théng chinh tri dugc xac dinh can cr vao
phéap luat. T6 chac va hoat dong cua nha
nudc dua trén co s¢ phap luat va phu hop
véi phép luat*’. Cac co quan 1ap phéap, hanh
phép, tu phap duoc to chic va hoat dong
phU hop Véi trat tu hién phap. Bé kiém soat
quyén lyc thi can ¢ sy phan dinh 3 rang
tham quyén va su ché udc gitra cac co quan
thuc hién céc quyén lap phap, hanh phap, tu
phap*®. Do vira 1a noi dung, vira 1a diéu kién
thuc hién nguyén tic phap quyén. Céac co
quan nha nuéc hoat dong trén co so tham
quyén do phap luat quy dinh va khong dugc
vi pham diéu cAm hoic vuot qué giGi han da
duoc phap luat quy dinh. Piéu d6 tao nén
tinh hop phap trong hanh dong cua chinh
quyén. Tu tu tuong cbt 161 d6, co thé xac
dinh ranh giéi hanh déng cho cac co quan
nha nudc, cdng chac, vién chitc nha nudc.
Co quan nha nudc, cong chac, vién chac
nha nudc chi duoc lam nhiing gi phép luat
cho phép*. Tuy nhién, nguyén tic phéap
quyén hiéu theo nghia thuc chat khdng chi
quan tdm dén tinh hop phap ma ca tinh hop
ly ctia hanh dong. M6t hanh dong dugc coi
1a 1y twong néu nd vira hop phép, vira hop
ly. Trong trudng hop khong dat duoc diéu
nay thi phai bao dam tinh hgp phéap cua
hanh dong.

tiét xem L& Minh Quan, Vé pham tri quyen luc
chinh trj trong chinh trj hoc hién dai, Tap chi Thong
tin Khoa hoc xa hoi, s6 3/2016, tr. 19-21.

47 Pao Tri Uc, Nha nuwoc va phap lugt cua ching ta
trong sy nghiép doi mdi, tldd, tr. 335.

48 Klem so4t quyén lyc nha nuéc bang co ché phan
quyén. Xem: Dao Tri Uc, Céc nguyén tdc cua ché do
phéap quyen trong quan tri quéc gia, tldd, tr. 145-
150. O nuéc ta, quyén lyc nha nude dugc kiém soat
theo nguyén téc phan cong, phéi hop, kiém soét giita
cac co quan nha nudc trong viéc thuc hién cac quyén
lap phap, hanh phap, tu phap.

4 Pao Tri Uc (chu bién), Mo hinh té chirc va hogt
aeng cia Nha nwéc phap quyén xa héi chi nghia,
tldd, tr. 147.


https://de.wikipedia.org/wiki/Klaus_Stern_(Rechtswissenschaftler)
https://de.wikipedia.org/wiki/Klaus_Stern_(Rechtswissenschaftler)
https://de.wikipedia.org/wiki/Klaus_Stern_(Rechtswissenschaftler)
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Doi hoi caa nguyén tic phép quyén vé
su rang buoc bai phap luat duoc dat ra trude
hét, nhung khong chi véi rieng Nha nuéc
ma ddi vai ca cac chu thé khéc ton tai trong
xa hoi. Cac co quan nha nudc, cong chuc,
vién churc nha nuéc, cac td chac chinh tri, to
chirc chinh tri - xa hoi, té chuc xa hoi,
doanh nghiép, cdng dan va cac chu thé khac
déu bi rang budc boi phap luat, thuc hién
phap luat va cac thu tuc duoc cong bd cong
khai®®. O nudc ta, Pang Cong san Viét Nam
I lyc luong lanh dao Nha nudc va xa hoi,
nhung Pang da dat minh trong su diéu
chinh cua phap luat. Theo khoan 3 Diéu 4
Hién phap nim 2013, céc t6 chirc cua Pang
va dang vién hoat dong trong khuén khd
Hién phap va phép luat.

3.2. Bdo ddm hiéu luc t6i thwong cia
hién phép va ludt

Tai sao trong nha nudc phap quyén can
x4c dinh hiéu luc phap ly cao nhit cho hién
phap va cac dao luat la cau hoi da duoc luan
giai trong khéa nhiéu nghién cau®t. O day, co
thé giai thich ngan gon tinh t6i thuogng cua
hién phap va luat nhu sau:

Tinh téi thuong cuta hién phap va luat
cho thay & viéc st dung phap luat 1am cong

50 Xem thuat ngir “phép quyén” dugc giai nghia
trong Tir dién Anh ngir Oxford: “The authority and
influence of law in society, esp. when viewed as a
constraint on individual and institutional behaviour;
(hence) the principle whereby all members of a
society (including those in government) are
considered equally subject to publicly disclosed legal
codes and processes”. Ngoai ra, Leal-Arcas, Rafael,
Essential Elements of the Rule of Law Concept in the
EU (August 20, 2014). Queen Mary School of Law
Legal Studies Research Paper No. 180/2014.
Available at SSRN: https://ssrn.com/abstract=2483
749 or http://dx.doi.org/10.2139/ssrn.2483749.

51 Chang han, cong trinh nghién ciru cia nhém tac
gia do GS.TSKH. Pao Tri Uc (chu bién), M6 hinh té
chitc va hogt déng ciia Nha miréc phap quyéen xa héi
chu nghia, tldd, tr. 143-150.

cu quan trong nhit dé to chuc, thuc thi
quyén luc chinh tri, dé t6 chuc, quan 1y x&
hoi. D6i voi Nha nuée, phap luat duoc st
dung dé quan ly qudc gia thay cho céac quyét
dinh cua cac co quan, cong chirc nha nudc.
Déi véi cac chu thé khac, phép luat 1a can
ctr ¢6 hiéu lyc phéap Iy cao nhit danh gia
tinh hop phap cua hanh dong hoac khong
hanh dong.

Tinh téi thuong cua hién phap va luat
con cho thdy & vi tri thir bac caa van ban
quy pham. Trong hé thong phap luat qudc
gia, hién phap co hiéu luc téi cao; cac dao
luat c6 hiéu luc cao hon so véi cac van ban
dudi luat. O nudc ta, Hién phap nam 2013
(khoan 1 Biéu 119) quy dinh: “Hién phap la
luat co ban”, “c6 hiéu luc phap ly cao nhat.
Moi van ban phap luat khac phai phu hop
v6i Hién phap”. Bat ky van ban phap luat
nao dugc ban hanh sau ngay c6 hiéu luc cua
Hién phap déu phai phu hop véi Hién phép;
néu trai hoac khdng phu hop véi Hién phép
thi van ban phép luat d6 s¢ khong co hiéu
lyc va khong duoc &p dung. Diéu nay ciing
duoc tuan tha ddi vai cac van ban dudi luat
trong mdi quan hé voi cac van ban luat.
Nguyén tic hiéu luc tbi cao cua hién phép
duoc thira nhan phé bién & nhiéu nudc, ké
ca cac qudc gia khong quy dinh rd rang tinh
hiéu lrc toi cao cua hién phéap®2. Tinh tha
bac vé hiéu lyc khdng gian cia vin ban quy
pham duoc quyét dinh boi vi tri cao, thap vé
tham quyén ciia co quan ban hanh van ban
trong bo méay nha nudc theo quy tic: Vin
ban cta co quan cip trén c6 hiéu lyc phép
Iy cao hon van ban cua co quan cap dudi.

52 Dan ching d6i véi mot sb quéc gia Dong Nam A,
xem Tran Thi Diéu Huong, Ban vé quy dinh tinh
hiéu luc cua Hién phap Viét Nam dudi géc nhin doi
chiéu véi Hién phap mét sé quic gia Péng Nam A,
Tap chi Nghé luat, s 6/2015, tr. 71-76.
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Trong truong hop cac van ban quy pham
phap luit c6 quy dinh khac nhau vé ciing
mot van dé thi 4p dung vin ban c6 hiéu luc
phap 1y cao hon. O cép trung wong, vin ban
clia co quan hanh phép c6 hiéu lyc thip hon
vin ban cua co quan 1ap phap. O cip dia
phuong, vin ban cua Hoi dong nhan dan va
Uy ban nhan dan khong duoc trai véi van
ban quy pham phap luat cta co quan nha
nuéc cap trén. Vin ban quy pham phép luat
cia Uy ban nhan dan khong duogc tréi voi
van ban quy pham phap luat caa Hai dong
nhan dan cing cap (khoan 4 Dicu 164 Luat
Ban hanh van ban quy pham phap luat nam
2015). Trong truong hop van ban chung va
van ban chuyén nganh quy dinh vé cling
mot van dé thi &p dung van ban chuyén
nganh. Tuy nhién, vin dé s& kho khin néu
van ban chuyén nganh dugc ban hanh trudc
van ban quy dinh chung.

Tinh téi thuong cuta hién phap va luat
con biéu hién ¢ viéc uu tién ap dung phép
luat so véi cac quy pham xa hoi khac. Trong
x& hoi c6 nhiéu quy tac diéu chinh quan hé
x& hoi nhu phap luat, phong tuc, tap quan,
dao dirc, ton gido, quy dinh noi bo cua to
chuc, cam két qudc té, trach nhiém x& hoi
va tham chi c6 nhiéu quy tic bat thanh vin
khéc nita trong cudc séng. Trong cac quy
pham x& hoi, chi phéap luat magi dugc coi la
quy tic xir su chung duoc ap dung rong réi
nhét, ¢ tinh bit budc va cd hiéu luc rang
budc cao hon cac quy pham x& hoi khac.
Phép luat Ia tiéu chi, tiéu chuan cua hanh vi
va la mot trong nhitng quy tic tao ra chuan
muc chung cta x& hoi®®. Piéu nay do phap
luat c6 nhitng dac tinh ndi troi so véi cac
quy pham x& hdi khac nhu: Tinh quy pham

53 V¢ tinh chuan myc ving chic cua phap luat, xem
Nguyén Bing Dung, Nha mwéc phap quyen la tinh
than phap ludt hay la ding quy trinh?, tldd, tr. 55.
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phd bién, tinh xac dinh chit ché vé mat hinh
thire, tinh duoc dam bao thuc hién bang sic
manh va sy cudng ché cua Nha nuéc™.
Trong thoi dai ngay nay, van minh ctia mot
qudc gia, dia phuong, t6 chuc, cd nhan
phan anh qua nhiéu yéu td, trong d6 c6 vin
hoa phap luat va sy tuan tha phap quyén. O
Viét Nam, ngoai van ban phap luat, diéu
wéc qubc té, an 1, con c6 mot sé ngudn
phap luat bé tro khac duoc cdng nhan nhu
tap quan phap, nguyén tic, thoi quen
thuong mai. Tuy nhién, viéc ap dung cac
ngudn luat bo trg d6 can tuan thu nhing
nguyén tic do phép luat quy dinh, thong
thuong khong duoc trai véi cac nguyén tic
co ban cua phap luat®®. Tuong tu nhu vay,
moi cam két, thoa thuan trén co sé tu do, tu
nguyén déu dugc thira nhan nhung khong
duoc vi pham diéu cdm cua luat®. Do tinh
t6i thuong cua phap luat nén khi giai quyét
mot vu viéc cu thé co quan ap dung luat
khong dugc thoat ly khoi ngtr canh, muc
dich va ndi dung cua luat.

Céc quéc gia xir ly khéng gidng nhau
trong viéc bao dam tinh ti thuong cua hién
phap va luat trong mdi quan hé gitra phap
luat trong nudc va diéu woc quéc té. Cau
hoi duoc quan tdm la trong truong hop ¢
su khac nhau gitra quy dinh cua phap luat

54 Chi tiét vé cac thuoc tinh cua phép lut, xem Dao
Tri Uc, Nha nwéc va phap ludt cia ching ta trong sw
nghiép doi méi, tldd, tir tr. 307-311.

55 Nguyén tic ap dung tap quan xem khoan 2 Diéu 5
Bo luat Dan sy ndm 2015. Nguyén tic 4p dung tuong
tu phép luat, an 18, 1& cong bang xem Diéu 6 Bo luat
Dan sy nam 2015. Nguyén tic 4p dung phép luat
nu6e Ngodi, tap quan thuong mai quéc té xem khoan
2 va khoan 1 Piéu 5 Luat Thuong mai nim 2005.
Nguyén tic &p dung théi quen trong hoat dong
thuong mai xem biéu 12 Luat Thuong mai nam
2005. Nguyén tic 4p dung tap quan thuong mai xem
Piéu 13 Luat Thuong mai nim 2005.

% Xem khoan 2 Diéu 3 B luat Dan sy nam 2015.
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trong nudc va diéu woc qudc té ma qudc gia
la thanh vién vé cing mot van dé thi ap
dung quy dinh caa didu v6c quédc té hay quy
dinh cua phap luat trong nudc? Theo phap
luat Viét Nam, trong trurong hop nay uu tién
ap dung quy dinh caa diéu wdc qudc té, trir
Hién phap (khoan 1 Diéu 6 Luat Diéu uéc
quéc té nam 2016).

Trong bao dam tinh ti thwong cua hién
phép va luat, khdng nhét thiét doi hoi phép
luat phai ton tai hoan toan duéi hinh thuc
luat, nhung luat phai 1a can ctr quan trong
va day du nhat. Mot thyc té c6 thé chap
nhan & nhiéu qudc gia 1a mot dao luat can
c6 nhiéu van ban dudi luat dé cu thé hoa,
huéng dan thi hanh va ciing véi dé, hanh
phap déng vai trd quan trong trong to chiic
thuc hién phép luat. Tuy nhién, sé¢ khong
dap (g yéu cau cua nguyén tic phap quyén
néu dao luat dwoc ban hanh nhung khong
thé thuc hién duoc do phai cho hoic thiéu
vin ban dudi luat huéng dan thi hanh.

Do tinh téi thuong cua hién phép va
luat, nguyén tic phap quyén doi hoi viéc
thuc thi quyén hanh phép phai phu hop,
khong duoc trai hién phap va luat. Viéc giai
quyét tranh chap phai dugc thuc hién trén
co so phap luat va theo nhitng phuong thtc,
tha tuc do phap luat quy dinh. Tuong tu nhu
vay, Viéc xac dinh hanh vi vi pham, danh
gia mutrc d6 vi pham va ap dung ché tai xu ly
vi pham ciing can cin ctr vao phap luat va
tuan theo thu tuc chat ché dugc quy dinh
trong luat.

Hién phép va luat c6 vj tri téi thugng
nhung cau hoi dit ra 1a hién phéap va luat
nao? Do phép luat la thuat ngtr dugc giai
thich tr cach tiép can khac nhau (theo
truong phai phdp luat ty nhién va truong
phai phap luat nhan dinh) va dugc hiéu ¢
nghia rong hay nghia hep nén & day tac gia

can dua ra quan niém vé phép luat. Con yéu
cau cu thé ddi véi phap luat nhu 1a mot diéu
kién thuc hién phap quyén s& duoc luan giai
trong bai viét khac. Téc gia hiéu phap luat 1a
hé théng cac quy tic xu sy chung do nha
nuéc ban hanh, thé hién y chi cia nha nude
va cac quy tac xa hoi hinh thanh tir nhu cau
khach quan cua xa hoi phu hop véi y chi
cua nha nudc, dugec nha nudc thira nhan,
bao vé, bao dam thuc hién dé diéu chinh cac
quan hé xa hoi vi lgi ich chung cua xa hoi,
loi ich ca nhan va loi ich nha nudc va duoc
nha nuéc thira nhan®. Cac quy tic xu sy
chung d6 duoc quy dinh trong cac ngudn
phép luat sau day: Van ban quy pham phap
luat, didu uée qudc té ma qudc gia tham gia,
an 1&. Ngoai cac quy pham trong cac ngudn
chinh thirc d6, phap luat con bao gdom cac
quy tac xir Sy trong cac ngudn khac nhu tap
quan phép, bao gom ca tap quan thuong mai
qudc té; théi quen thwong mai; c4c nguyén
tic, nguyén ly duoc nha nudc thira nhan®.
Tat nhién, dé ap dung cac nguon bo tro do
can dap ung cac yéu cau do luat quy dinh.
Phap luat theo nghia nhu vay phai tong
quat, c6 noi dung rd rang, khong mau thuan,
duoc céng bd cong khai, 6n dinh, nhat quan,
kha thi, c6 kha nang du bao, ap dung chung
cho moi cha thé cé lien quan®. Noi dung

57 Chia sé quan diém, L& Minh Tam, “Mét sé van de
ly lugn va thyec tién xay ding va hoan thién hé thong
phap lugt Viét Nam” (Luan an tién sy), 1992, tr. 33.
Khai niém khac, xem thém Nguyén Minh Poan,
Huréng dan mon hoc Ly lugn nha nuwéc va phép ludt,
tldd, tr. 265.

% Theo Pham Duy Nghia, Hé thang phap lugt va ché
d¢ phép quyen, Tap chi Nghién ctu Lap phép, sb
2+3/2011, tr. 55-59 (57), ngoai van ban quy pham
phép luat con c6 hoc ly, 1& cong bing ma ngudi tham
phéan cam nhan duoc.

% Theo Brian Z. Tamanaha, (2012), The History and
Elements of the Rule of Law, tldd, tr. 233, phap
quyén doi hoi phai c6 mot hé thong phap luat véi
nhitng quy pham dugc dat ra trude va duge quy dinh
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phép luat can phan anh nhiing gié tri cua ty
do, nhan pham, binh ding, cdng bang, cong
ly, dan chu va quyén con ngudi.

3.3. An toan phap ly

Trong nha nudc phap quyén, con nguoi
néu khong vi pham phép luat thi can duoc
ton tai trong trang thai an toan khi ddi dién
V6i quyén luc nha nuéc®. BE bao vé cong
dan truéc cac rii ro va tac dong bat lgi vé
mat phap Iy do su thiéu chat ch& hay su
phuc tap cua cac quy pham phap luat hay su
thay d6i thuong xuyén va tly tién caa phép
luat, nguoi ta doi hoi bao dam sy an toan
phap Iyl Tinh an toan phép Iy va rd rang
cua luat 1a mot trong nhitng y8u cau cua
nguyén tac phap quyén va diéu nay da dugc
thira nhan & nude Dic va mot sé nuée chau
Au®?, An toan phép ly bao gom yéu cau vé
su rd rang, su tin cdy, tinh c6 thé du liéu
trudc, tinh xac dinh caa quy pham, su 6n
dinh cua phap luat va su chic chin cua viéc
thuc hién®®. Phép quyén doi hoi cac hanh vi

mot cach tong quat. Luat phai duoc phd bién va dé
hiéu. Nhitng yéu cau trong phap luat phai dé tiép
can. Luat phai duoc 4p dung cong bang voi tit ca
moi ngudi. Can phai co nhing co ché hodc co quan
bao dam thyc thi phap luat khi c6 vi pham.

80 Chia sé quan diém, Nguy&n Van Quén, Yéu cau vé
an toan phdp Ii trong Nha nuéc phap quyen, Tap chi
Luat hoc, s 9/2016, tr. 37 va giai thich ¢ chu thich 2
o do.

61 \/& muyc dich cua nguyén tic, xem Nguyén Vin
Quan, Yéu cdu Vvé an toan phdp Ii trong Nha nuwdéc
phap quyén, tldd, tr.38.

62 Dieter Grimm, Levels of the Rule of Law - On the
Possibility of Exporting a Western Achievement,
tldd, tr. 143-144. Chi tiét, xem Nguyén Vin Quan,
Yéu c4u vé an toan phap li trong Nha nuéc phép
quyén, Tap chi Luat hoc, sb 9/20186, tir tr. 37-45.

63 Theodor Geiger, Vorstudien zu einer Soziologie
des Rechts, 4. Aufl. 1987, tr. 101 ff.; Reinhold
Zippelius, Rechtsphilosophie, 6. Aufl.,, Mdunchen
2011, § 23. Nguyén Vian Quén, Yéu c4u vé an toan
phdp Ii trong Nha nweéc phép quyen, tldd, tr.41. Giai
thich khac, Nguyén Minh Poan, Huéng dan mdn hoc
Ly ludn nha nuoc va phéap lugt, tidd, tr. 496-497.
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cua cdng quyén phai dugc xac dinh rd rang
trong luat. Néu hanh dong cua chinh quyén
c6 thé “do ludng duoc va c6 thé du doan ¢
mot muc do nao d6 cho cong dan”®* va néu
chinh sach, phap luat minh bach, c6 thé dy
bao dugc thi sé giup cong dan luong trudc
dugc nhiing tac dong cd thé céd tir hanh
dong cua cdng quyén va tac dong caa chinh
sach, phéap luat dén doi séng tu cua ho dé tir
d6 c6 cach ung xt phu hgp va gitp ho giam
sat duoc chinh quyén.

Theo Lon Fuller, viéc trirng phat mot ca
nhan s& khong chinh dang néu nguoi ta phai
tao ra luat dé xir ly nhitng hanh dong da xay
ra trong qua khi (nulla poena sine lege)®®.
C6 thé tim thay trong phap luat caa nhiéu
qudc gia, trong d6 c6 Viét Nam, nguyén tic
mot ngudi khdng bi coi ¢ toi néu hanh vi
cua ho khong dugc quy dinh trong luat hinh
su. Tuy nhién, khong thé ap dung hoi t6 dé
xt 1y 16 hdng phap luat. Bé bao dam su an
toan phap 1y, nguoi ta doi hoi bao vé niém
tin vao phéap luat va khdng &p dung hoi t4.
Viéc ap dung nguyén tac hoi to 1a rat han
ché va chi trong mét s6 truong hop ngoai 18
do luat quy dinh®. Chang han, vi loi ich
cdng cong, nha lam luat co thé ap dung hoi
t6 d6i véi su kién da xay ra trong qua khir

64 Yéu cau nay duoc dit ra & Buc, xem phan quyét
cua Toa an hién phap lién bang BVerfGE 56, 1 [12]
— Cham séc nan nhan chién tranh; phan quyét
BVerfGE 120, 274 [316] .

8 Lon Fuller, Eight Ways to Fail to Make Law,
Philosophy of Law (Boston, MA: Wadsworth, 2014),
tr. 8-11.

66 \/& nguyén tic bao vé niém tin, xem Nguyén Vin
Quan, Yéu cau Vvé an toan phdp Ii trong Nha nudc
phap quyen, tldd, tr. 44.

67 Khoan 2 Diéu 152 Luat Ban hanh vin ban quy
pham phéap luat nam 2015. Hiéu lyc hdi t6 cua BO
luat T6 tung Dan sy nam 2015 dwoc &p dung theo
Nghi quyét s6 103/2015/QH13. Mot sé ngoai 1é
trong Bo luat Hinh sy hién hanh cta nudc ta ap dung
dbi vé6i diéu luat mai c6 lgi cho ngudi pham toi.


https://de.wikipedia.org/wiki/Theodor_Geiger
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nhung van tiép dién dén hién tai. Vi an toan
phap ly, phap quyén doi hoi su 6n dinh cua
phép luat. Ciing theo Lon Fuller, khéng thé
tuong tuong dugc truong hop luat dugc
thay doi mdi ngay va that 16 bich néu ca
nhan phai chiu trach nhiém baoi nhitng quy
pham phap luat dugc thay d6i hang ngay®®.

3.4. Binh ding trwéc phap lugt va binh
ding truéc toa an

Binh ding trudc phap luat 1a noi dung
cot 16i cua phap quyén. Piéu nay duoc thira
nhan rong réi trong quan niém phap quyén
tir cach tiép can hinh thirc va ca trong quan
niém phap quyén tir cach tiép can thyc chat.
Binh dang trudc phép luat vira 1a noi dung,
vira 1a diéu kién bao dam thuc hién nguyén
tic phap quyén. Phép quyén khdng cho
phép mot ai d6 ding trén phap luat. Tat ca
moi ngudi, bat ké dia vi hay diéu kién, déu
1a ddi twong cua phép luat va chiu sy xét xu
cua co quan tu phap®. Moi c& nhan, phap
nhan déu binh ding trong quan hé dan su.
Moi co quan, td chirc, ca nhan binh déng
trong viéc thyc hién quyén va nghia vu
trong tb tung dan su va tb tung hanh chinh
trude toa an. Trong quan hé phap luat hinh
su, nguyén tic binh dang vé trach nhiém
phap ly ciing 4p dung cho tit ca moi ngudi,
theo d6 bat ctr nguoi nao pham toi déu bi xu
1y theo phap luat. Moi cha thé, bat luan do
la t6 chtrc, c4 nhan ngudi dai dién cho
quyén lyc hay cac chu thé tu, néu c6 hanh vi
vi pham phap luat va hanh vi d6 du yéu t6
truy ctu trach nhiém phép ly va khong
thuoc dién dugc mién trach nhiém phéap ly

8 Lon Fuller, Eight Ways to Fail to Make Law, tldd,
tr. 11.

6 Cung quan diém A.V. Dicey (1979 [1885]),
Introduction to the Study of Law of the Constitution
(A.V. Dicey With an Introduction by E.C.S. Wade),
The MacMillan Press, London, tr. 183-184, 406 (vi
tri trich dan tr. 193).

thi déu bi xu Iy bang phap luat va phai chiu
cac hau qua phép ly bét loi twong xung véi
muc d6 vi pham. Nguoi vi pham khong thé
dua ra hodc vién ly do khéng biét luat dé
loai trir trAch nhiém phap ly khi ho vi pham
phap luat. T4t nhién, trong mot sé truong
hop do luat dinh, ngudi vi pham cd thé
duoc mién trach nhiém phap Iy’®. Nguyén
tac binh dang trudc phap luat thé hién rat 16
trong phap luat Viét Nam'*.

3.5. Ph4p luit dwoc ton trong va bio
vé

Pua cudc séng vao phap luat da kho,
nhung kho hon la dua phap luat vao cuoc
séng, duy tri hiéu luc thuc té va bao vé né.
Phap luat 1a biéu hién cua cong Iy va su uy
nghiém cua phap luat chi c6 dugc khi phap
luat duoc ton trong va bao vé. Phap luat voi
nhitng gié tri tién bo ma né hudng dén la
mot 1y twong ma ai cling mong mudn dat
dugc, nhung d6i khi nguoi ta lai khéng thuc
hién n6. Dé mot dao luat “séng” duoc va

7 Chang han, d6i véi toi pham, cac truong hop duoc
mién trach nhiém hinh sy dwgc can cir vao Diéu 29
Bo6 luat Hinh sy nam 2015 (stra d6i, b6 sung nim
2017).

" Chang han binh ddng trong quan hé dan su cua ca
nhan, phap nhan dugc quy dinh & khoan 1 Diéu 3 Bo
luat Dan sy nim 2015. Binh déng trong viéc thuc
hién quyén va nghia vu trong té tung dan su, té tung
hanh chinh cua co quan, t6 chirc, ca nhan duoc quy
dinh & Piéu 8 Bo luat T6 tung Dan sy nam 2015,
khoan 2 Piéu 17 Luat T tung Hanh chinh nim
2015. Binh diang vé trach nhiém hinh sy cua c& nhan
dugc quy dinh ¢ Piéu 9 Bo luat T tung Hinh sy
nam 2015. Bo luat T tung Hinh sy nam 2015 quy
dinh su binh ding trudc phap luat cia moi phap nhan
khong phan biét hinh thic s¢ hiru va thanh phan kinh
té (Piéu 9), binh ding gitra Diéu tra vién, Kiém sat
vién, nguoi khac cé tham quyén tién hanh t6 tung,
nguoi bi budc toi, nguoi bao chira va nguoi tham gia
t6 tung khac trong viéc dwa ra ching ctr, danh gia
chimg cir, dua ra yéu cau trong qua trinh khai to,
diéu tra, truy to, xét xir dé 1am ré sy that khach quan
cta vy an (Diéu 26).
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phét huy hiéu lyc trén thuc té thi can phai
quan tdm dén viéc kiém tra, giam sat, xi ly
vi pham va bao vé hiéu luc phép luat. Phap
quyén khong duoc bao dam néu khéng co
co ché bao vé phép luat hiéu qua trudc su Vi
pham cua cac chu thé phép luat. Coi thuong
va vi pham phép luat xa la véi nguyén tic
phap quyén. Bao vé phap lut trudc su Vi
pham ciia cac c& nhan va cha thé tu thuong
dugc dam nhiém bdi co quan hanh phap
(thdng qua xir phat hanh chinh) va/hoac toa
an (xét xu). Ddi véi su vi pham tinh téi
thuong cua hién phap va luat tir phia co
quan nha nuéc, tham quyén xét xa khong
thé thudc vé co quan hanh phap hoic toa
hanh chinh. Viéc ngan chan cac hanh vi vi
pham hoac ban hanh luat trai véi hién phap
thuong duoc giai quyét bang co ché khac la
tai phan hién phap’2. Bé thyc hién nguyén
tic phap quyén khong thé khdng tén trong
su doc 1ap cua toa an voi tha tuc t6 tung
chat chg, xét xt cong bang’®.

3.6. Gin phap quyén véi bdo dam, bdo
vé tw do, nhan pham, cong bang, cong ly,
dan chai va quyén con nguwoi

Nhitng yéu cau cua nguyén tic phap
quyén di duoc phan tich & trén co 18 s&
khong nhan dugc nhiéu y kién phan ddi, boi
d6 1a nhirng yéu té co ban, nhitng gié tri phd
bién khong thé thiéu trong noi dung cua
nguyén tic phap quyén. Tuy nhién, van dé
dén nay van con dang duoc tranh luan va cé
nhiéu y kién khac biét chinh 1a cau hoi c6

72 \/& lich sir phét trién caa tai phan hién phap, xem
V6 Tri Hao, Lich siz phét trién cua tai phan hién
phap, Tap chi Nghién ctu lap phap s 19 (204),
thang 10/2011.

3 Xem thém mot s6 quan diém trong bai viét cua
Nguyén Bic Lam, Quan trj tét: Nhiing chudn muc
chung, trong sach Vii Cong Giao/Nguyén Hoang
Anh/Ding Minh Tuan/Nguyén Minh Tuan, Qudn trj
tot —Ly ludn va thyec tién, tldd, tr. 58-59.
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nén quy nap vao ndi dung cua nguyén tic
phap quyén nhiing gia tri tién bo x& hoi ma
loai nguoi ludn mong mudn dat duge nhu ty
do, nhan pham, binh ding, cdng bang, cong
ly, dan chu va quyén con ngudi?

Nhitng ngudi quan niém phap quyén tir
cach tiép can hinh thac (the formal
conception of the rule of law)™ dit trong
tdm vao hinh thic cua viéc tuan thu phap
quyén hon 13 noi dung cua cac luat 1é va gia
tri ma nd theo dudi’®. Quan niém phéap
quyén hinh thirc chi yéu dé cap dén yéu cau
tuan thu tinh téi thuong cua phap luat, su
binh dang phap ly, cach thuc phép luat duoc
ban hanh, lam rd nghia cac quy pham va
hiéu luc cua quy pham da duoc ban hanh.
Nhu vay, phap quyén hinh thicc khong cha y
danh gia mot dao luat 1a tét hay kém’s.
Quan niém vé phép quyén tir cach tiép can
hinh thac, Brian Z. Tamanaha khoéng tan
thanh viéc gan phap quyén vai cac gia tri
tién bo x& hoi ma phap quyén huéng toi.
Brian Z. Tamanaha dua ra cac 1ap luan cho
quan diém caa minh rang, phap quyén la
mot tu tuong lién quan dén tinh hop phép
(legality), trong khi dan chu 1a mot hé thong
quan tri (system of governance), va quyén
con nguoi 14 nhitng chuan muc mang tinh
phd bién (universal norms and standards); vi
vay, ching la nhiing thanh té tach biét va
tap trung vao nhiing khia canh khac nhau
cia hé théng chinh tri - phap Iy ma cé thé

™ Vi nhitng dai dién tiéu biéu nhu Lon Fuller,
Joseph Raz, Albert Venn Dicey, Unger, Brian
Z.Tamanaha.

> Jan Wouters, Nicolas Hachez, Transitional
Societies and the Rule of Law: A Benchmarks
approach, Working Paper No.47, Leuven Centre for
Global Governance Studies, thang 3/2010.

6 Xem thém, Paul P. Craig, Formal and substantive
conceptions of the rule of law: an analytical
framework, tldd, tr. 467-487 (vi tri trich dan tr. 469).
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ton tai doc lap hoic két hop véi nhau. Néu
cho rang phap quyén doi hoi bao gom yéu
t6 quyén con ngudi va dan cha thi didu nay
am chi rang, chi c6 nén dan cha tu do mai
c6 phép quyén, hay néi cach khac mot xa
hoi mong mudn c6 phap quyén thi phai di
dén xa hoi gidng nhu nén dan cha ty do.
Diéu nay khong hop 1y boi ¥ nghia cua phap
quyén bi gan voi nhiing gia dinh mang tinh
quy chuan con dang c6 nhiéu tranh cii dé
tao ra két qua mong muén hoic gia dinh
duoc ap dung véi tat ca moi ngudi’’

Nhém quan niém phap quyén thuc chat
néu ra yéu cau chat luong cua phép luat va
C4cC gia tri ma no theo dudi. O cach tiép can
nay, nhitng nguoi dai dién hoac ung ho
quan niém phap quyén tir cach tiép can thuc
chat”® khong chi quan tam dén hinh thic va
quy trinh ban hanh luat, ma con chi y nhiéu
hon dén nhitng gia tri tién bo xa hoi ma
phap quyén can dat dugc™. Vi thé, nhiing
ngudi quan niém phép quyén tir cach tiép
can thuc chat & mac d¢ khac nhau da dé
nghi dua vao khai niém phap quyén cac gia
tri nhu ty do, nhan pham, céng bang, cong
ly, dan chi va quyén con nguoi. Nhiéu
ngudi dong y véi cac nha chinh tri rang, cac
dic diém nhu tong quat va cong khai 1a can

7 Brian Z. Tamanaha, The history and elements of
the rule of law, tldd, tr. 234.

8 Trén thé gigi, chang han Dieter Grimm, Jeremy
Waldron, Paul Craig... O Viét Nam, ching han
Nguyén Ping Dung va nhém tac gia cudn sach Mo
hinh t6 chic va hoat déng ciia Nha nwéc phap quyén
X hgi chi nghia do GS.TSKH. Pao Tri Uc (chu
bién), tldd.

" Jeremy Waldron, The Rule of Law and the
Importance of Procedure, Philosophy of Law
(Boston, MA: Wadsworth, 2014), tr.14. Theo
Nguyén Ding Dung, Nhd nuwéc phép quyén la tinh
than phép lugt hay la ding quy trinh?, Tap chi Khoa
hoc Pai hoc qudc gia Ha Noi, Luat hoc, Tap 30, s6 1
(2014), tr. 54-61 (tr. 55).

thiét dé tao ra tinh hop phép cua luat, nhung
mdi lién hé giira phap luat voi dan cha, cac
quyén co ban can phai duoc gitt gin®. Chia
s¢ quan diém cua Brian Z. Tamanaha di dan
ra & trén, tac gia cho rang, can xuat phat ca
tir ban chét giai cap va ban chat xa hoi cua
phap quyén va két hop ca cach tiép can hinh
thirc va céch tiép can thuc chat khi luan giai
phap quyén s& c6 cai nhin toan dién va day
du hon vé phap quyén va nguyén tic phap
quyén. Phap quyén, dan cha, quyén con
ngudi 12 cac nguyén tic chinh tri, phap ly
doc 1ap, c6 méi quan hé chat ché véi nhau.
Dan chii va quyén con nguoi 1a nhitng gia
tri ma phap quyén can gan két va la nhiing
muc tiéu ma phap quyén huéng téi. Nhung
cac gia tri do chi 1a yéu t6 bén ngoai, 1a
nhitng ndi dung can duoc khuyén khich
tuan thu cua phap quyén. Tuy nhién, chi c6
phap quyén thyc su khi dan chu, quyén con
nguoi dugc bao dam, bao vé. Vi vay, phap
luat can phan &nh cac gia tri tién bo va trong
noi dung cua phép luat can tao dung cac
tién dé cho viéc thuc hién, bao dam, bao vé
phap quyén va c4c gia tri tién bo. Nguoc lai,
dan cha, quyén con ngudi chi hop phéap trén
nén tang phap quyén. Phap quyén, dan chua,
quyén con ngudi 1a nhitng yéu té can dong

8 Gin phép quyén v6i dan cha va nhan quyén:
Dieter Grimm, Levels of the Rule of Law — On the
Possibility of Exporting a Western Achievement,
tldd, tr. 147, 151. United Nations, The Rule of Law
and Transitional Justice in Conflict and Post-Conflict
Societies: Report of the SecretaryGeneral, UN SC,
UN Doc. S/2004/616 at 4. Xem thém, Hwang,
Karina T., The Procedural Aspect of the Rule of
Law: India as a Case Study for Distinguishing
Concept from Conception (2015), CMC Senior
Theses. Paper 1171, tr. 12-13, truy cap ngay
20/4/2017 tu trang  http://scholarship.claremont
.edu/cmc_theses/1171/. Pao Tri Uc (chu bién), Mo
hinh té chitc va hoat dgng ciia Nha nwéc phap quyeén
X& hgi chu nghia, tldd, tr. 270-283.
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thoi duoc bao dam trong nha nudc phép
quyén. Quan niém nhu vay vé noi dung caa
nguyén tic phap quyén trong su gin két
nhung doc lap véi dan cha, quyén con
nguoi s& loai trir kha nang vién dan Iy do
khéng cong nhan phap quyén do cho rang
thiéu dan chu, khong bao dam tu do, nhan
pham, cong bing, cong ly, quyén con ngudi
v6i cach suy didn cha quan dé bién minh
cho su can thiép, ap dat cac gia tri mang
tinh chu quan trong quan hé quéc té%. Quan
niém nhu vay vé noi dung caa nguyén tic
phap quyén ciing tranh duoc viéc ké xau lgi
dung dan chu, nhan quyén dé kich dong
ngudi dan tuyét déi hoa cac gia tri va dua ra
cac doi hoi thai quéa déi véi viéc bao dam
cac gia tri cua ty do, dan cha, chii quyén,
cong ly, cong bang, quyén con nguoi dé
phan dbi dy luat cua Qudc hoi hoic tir chdi
chap hanh quy dinh phap luat khéng co loi
cho minh®?,

4. Pham vi 4p dung nguyén tic phap
quyén

DU nguyén tic phdp quyén cé thé
khong dugc quy dinh thanh mot diéu khoan
cu thé trong hién phap hay trong mot dao
luat nao d6 thi yéu cau tuan thu phép quyén
van can duoc quéan triét trong cac hanh
dong cu thé cua Nha nudc va cua cac chu
thé khac trong xa hoi. Nguyén tic phap
quyén duoc can ctr dé ly giai tinh bat hop
phap trong hanh dong trai phap luat cua

81 Twyong tu nhu cach 1ap luan c6 tinh phé phan ddi
V6i quan niém vé phép luat theo trudng phéi phap
luat tu nhién: Xem Nguyén Vin Cuong, Quan niém
vé phap lugt va hé thang phép ludt ¢ phwong Tay,
bai viét duoc ding trén Cong thong tin dién tir Bo Tu
phdp ngay 23/10/2012: http://moj.gov.vn/qt/tintuc/
Pages/nghien-cuu-trao-doi.aspx?ltemID=1549.

82 Cung quan diém, Nguyén Vian Cuong, Quan niém
vé phap lugt va hé thong phép ludt ¢ phwong Tay,
tldd.
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ngudi dai dién quyén luc (co quan nha
nudc, cdng chuc, vién chire nha nudc). Ban
dau, yéu cau vé tuan tha phap quyén hinh
thanh chi nham thiét 1ap khuén khé phép ly
dé ché ngu quyén lyc, bao vé tu do, cong
bang va quyén con nguoi. Ngay nay, phap
quyén khéng con gisi han & muc dich nhu
VAy ma mé rong yéu cau tuan tha phéap
quyén cho moi chi thé va phéap quyén duoc
st dung nhu mét cdng cu dé thuc thi dan
chu. Ngoai ra, nguyén tac phap quyén ciing
duogc 4p dung dé lap khoang tréng phap
luat trong trudong hop khdng cé hoic thiéu
quy pham phap luat hodc huy bo, sta doi,
bo sung d6i véi cac quy pham phap luat
mau thuan nhau hoic khéng phl hop vin
ban phép luat cao hon.

Nhu vay, nguyén tic phap quyén khdng
chi 1a mot trong nhitng nguyén tic co ban
trong t6 chirc va hoat dong cua bo may nha
nuéc, ma con la nguyén tic t6 chic doi
séng x& hoi, theo d6 xa hoi dugc to chuc va
van hanh, hoat dong dua trén co s& phap
luat. P6i voi Nha nuéc, nguyén tic phép
quyén can dugc ap dung ca trong hoat dong
xay dung phap luat, thyc hién phap luat va
bao vé phap luat ctia cac co quan thuc thi
quyén Iap phap, quyén hanh phap va quyén
tu phap. Nguyén tic phap quyén yéu cau
tuan tha phép luat ca vé noi dung va thu
tuc. Chang han, néu nghi ngd mot ngudi
pham t6i, nhung khong du chung ct budc
toi hoac khong chung minh dugc ho pham
t6i thi can phai coi ho 1a nguoi vo toi (tuan
thi phap quyén vé noi dung). Su vi pham
thii tuc t6 tung, chiang han chang ctr budc
toi khong dugc st dung do dugc thu thap
mot cach bat hop phép, dan dén ban an da
cd hiéu luc phéap luat phai duoc xét xu lai
theo thu tuc giam déc tham (tudn thu phap
quyén vé thu tuc).
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Nguyén tic phap quyén ciing doi hoi su
tuan tha ca trong thuc hién phap luat. Boi
séng thuc cua phép luat phan anh va thé
hién & hiéu luc trén thuc té cua né. Néu chi
quan tam dén hinh thtc cia phap quyen la
tuan tha phép luat ma khéng cha y chat
luong cua phap luat va duy tri hiéu luc cua
no trén thuc té thi phép luat tro thanh cong
cu cho su bit cong®. Phép luat ghi nhan va
thé hién tinh uy nghiém tinh chinh dang va
hop phéap cua quyen lyc. Sy uy nghiém cua
phap quyen thé hién truéc hét ¢ su thira
nhan nhu cau sir dung phép luat trong diéu
chinh quan hé x& hoi ma cha thé tham gia.
Phap luat dugc ban hanh, nhung khong
duogc thuc hién hoac thuc hién khdng hiéu
qua s& lam giam sy uy nghiém ciaa quyén
luc. Viéc phat tién vi pham hanh chinh va
cho ton tai ddi véi cac trudng hop xay dung
sai phép, khdng phép vi ly do ton that kinh
té s& la bang chung thach thac sy uy nghiém
ctia phap quyen.

Nguyén tic phép quyén ciing can duoc
ap dung trong quan hé gitra cac québc gia
Nguyen tic thién chi thuc hién cam két
qudc té (Pacta sunt servanda) dugc ghi nhan
trong Hién chuong Lién hop qudc® va
trong hau hét cac van ban phap ly quan
trong cua lugt quéc té. Trong quan hé quéc
té hién dang c6 xu er(mg lay viéc tuan tha
phap quyen cua qUOc gla nhu mot trong
nhiing tiéu chuan quéc té phd bién va co gia
tri tham khao trong danh gia mic do on
dinh chinh sach va phap luat cua quéc gia.
Vi vay, trong nd lyc thiét lap cac gia tri
chung Cua toan Cau nhiéu qudc gia va to
chuc quéc té cd gang van dong su tuan thi

8 Dieter Grimm, Levels of the Rule of Law — On the
Possibility of Exporting a Western Achievement,
tldd, tr. 146.

84 Khoan 2 diéu 2 cua Hién chuong Lién hop qubc
quy dinh: “Tat ca cac thanh vién Lién hop qudc thién
chi thuc hién cac nghia vu do Hién chuong dat ra” .

phdp quyén va tuyén truyén, cb sty tu
tuong phap quyén va gia tri cua no. Tuan
thi phap quyén thu:ong & mot trong nhirng
noi dung trong d6i thoai gitra cac Nha nuéce
lap hién. Duéi day la dan chimg cua viéc ap
dung nguyén tic phap quyén trong cac quan
hé quéc té.

Lién Hop quéc coi phap quyén 1a “mot
nguyén tac quan tri ma trong dé tat ca moi
c& nhan, to chic, thiét ché, ca cong va tu,
bao gébm ca Nha nuéc, déu phai tuan thu
phap luat dugc cong bd cong khai, dugc &p
dung binh ding va dugc phan quyét mot
cach doc lap, phu hop voi cac nguyén tic
va tidu chuan nhan quyén quéc té. Phap
quyén doi hoi cac bién phap dé dam bao
tuan tha céc nguyén tic thuong ton phép
lut, binh dang trudce phép luat, trach nhiém
phap ly, céng bang trong &p dung phép luat,
phan chia quyén luc, su tham gia vao viéc
ra quyét dinh, tinh tin cay phép ly, tranh sy
tay tién va tinh minh bach cua phap luat va
thu tuc”®.

Phap quyén duoc Lién minh chau Au
(EVU) thtra nhan la gié tri chung va tro thanh
nguyén tic co ban®, theo d6 cac qudc gia

(Xem tiép trang 29)

85 Xem: UN Security Council (2004), The rule of law
and transitional justice in conflict and post-conflict
societies: Report of the Secretary-General, doan 6,
tai: http://www.refworld.org/docid/45069¢434.html,
xem ngay 20/7/2017.

8 Article 6, paragraph 1 Treaty on European Union
2012 “The Union is founded on the principles of
liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law,
principles which are common to the Member States”.
Khoan 1 Diéu 6 Hiép uéc vé Lién minh chau Au quy
dinh: Lién minh dva tren cac nguyén tic cua tu do,
dan chu, tn trong quyen con ngudi va tu do co ban,
cling nhu phéap quyén, nhitng diéu c6 gia tri chung
v6i cac qudc gia thanh vién. Xem Treaty on
European Union trong Official Journal of the
European Union s6 2012/C 326/01.
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HOAN THIEN PHAP LUAT QUAN LY CU TRU POI VOI
NGUOI NUOC NGOAI TREN LANH THO VIET NAM

Cao Vii Minh™

Tém tat: Tuw do cu trii la mot quyén co ban cia nguoi mede ngodi. Cu thé héa
quyén nay, Quoc hdi da ban hanh Ludt Nhdp canh, xudt canh, qud canh, cu trii cia
ngueoi nuwée ngodi tai Viét Nam nam 2014 nham dwa hoat dong qudn 1y nha nudée vé cie
trii doi voi ngm‘fi niede ngodi di vao nén nép. Tuy nhién, bén canh nhitng mat tich cuc
dat dwoc thi cac quy dinh phdp ludt hién hanh ve quan 1y cie trii doi véi nguoi nuroc
ngoai van ton tai nhiéu bdt cdp, han ché. Bai viét phdn tich nhitng bat cdp va dé xudt
kién nghi hoan thién cdc quy dinh phadp ludt Viét Nam ve quan ly cu tru doi voi nguoi
nwoc ngoai.

Abstract: Freedom of residence is a basic right of foreigners. The National
Assembly has incorporated this right into the 2014 Law on Entry, Exit, Transit, and
Residence of Foreigners in Vietnam in order to bring state administration of foreigners’
residence into discipline. In spite of positive achievements, the current law on
administration of foreigners’ residence has shown limitations and shortcomings. The
paper analyzes such shortcomings and makes proposals to improve Vietnam’s laws on

administration of foreigners’ residence.

1. Pt van dé

Tu do cu trd 12 mot quyén ty nhién cia
con ngudi. Ty nhién vi trude hét no gan lién
v6i ban nang sinh t6n cta loai nguoi; con
nguoi luén c6 xu hudng lya chon mot
khong gian séng phi hop véi nhu cau cua
ho. Quyén tu do cu tru dugc thira nhéan rong
rdi va da dat dén gia tri pho quat. Tuyén
ngdbn thé gidi vé nhan quyén nim 1948
(Universal Declaration of Human Rights:
UDHR) khang dinh: “Ai ciing cé quyén tu
do di lai va ci trii trong qudn hat quoc gia.
Ai ciing c6 quyén roi khéi bat cit quoc gia
nao, ké ca quéc gia ciia minh va cé quyén
hoi hwong”. Cong uwéc qudc t& vé cac
quyén dan sy va chinh tri nim 1966
(International Covenant on Civil and

“TS., Pai hoc Luat Tp. H5 Chi Minh.
! Piéu 13 Tuyén ngdn thé gidi vé nhan quyén nim
1948.
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Political Rights: ICCPR) ciing nhan manh:
“Badt cit ai cu tri hop phap tren lanh tho
ciia mot quoc gia déu cé quyén tw do di lai
va ty do lwa chon noi cu tru trong pham vi
lanh thé quoc gia 6.

Theo théng ké, Viét Nam da c6 quan hé
ngoai giao véi 187 qudc gia va ving lanh
thd, trong d6 co 03 dbi tac chién lugc toan
dién, 15 ddi tac chién luge, 10 di tic toan
dién, da thiét 1ap 97 co quan dai dién ngoai
giao ¢ nudc ngoai. Viét Nam cling 1a thanh
vién ciia hon 70 t6 chirc qudc té va thé ché
khu vue, thanh vién caa Lién hop quéc, cua
T6 chitc Thuong mai thé giéi (WTO). Hién
cO 146 co quan dai di¢n ngoai giao, 48 co
quan lanh su, 20 t6 chirc quéc té cua nudc
ngoai dang dong tai Viét Nam®. Viét Nam

2 Khoan 1 DPiéu 12 Céng wdc qubc té vé cac quyén
dan sy va chinh tri nam 1966.

3 B4o c4o ctia B6 Ngoai giao tai Hoi nghi Ngoai giao
lan thtr 29 véi chu dé& “Nang cao hiéu qua cong tac



HOAN THIEN PHAP LUAT...

da thuc hién chinh sach mién thi thuc (visa)
song phuong va don phuong cho cong dan
mot s6 qudc gia khi nhap canh Viét Nam®.

Vi chinh sach hdi nhap va mé cua cua
Viét Nam, ngay cang c6 nhiéu ngudi nude
ngoai thudc nhiéu quéc tich, da dang vé
thanh phan dén Viét Nam vé6i nhitng muc
dich khac nhau, tir d6 dit ra vin dé can
quan tim 13 cu tra va quan 1y cu tra d6i voi
nguoi nudc ngoai tai Viét Nam ciling nhu
phap luat vé van dé nay.

2. Mot s6 han ché trong cic quy dinh
phap lut vé quén 1y ngwoi nwéc ngoai cw
tra tai Viét Nam

Thir nhat, Diéu 32 Luét Nhép canh, xuét
canh, qua canh, cu tra ciia nguoi nudc ngoai
tai Vit Nam nam 2014 (Luat nam 2014)
quy dinh noi tam trd cua ngudi nudc ngoai
tai Viét Nam 1a cac co s& Iuu tra. Theo do,
co s luu tra bao gdm: Cac co sé luu tra du
lich, nha khach, khu nha ¢ cho ngudi nudc
ngoai lam vi¢c, lao dong, hoc tap, thuc tap,
co s& kham bénh, chita bénh, nha riéng hoac
co s& luu tri khac theo quy dinh cua phéap
luat. Sau khi liét ké cac co s¢ luu tra, dé
dam bao tinh diy di, Luat nim 2014 gin
thém cum tr “co so luu tru khac theo quy
dinh ciia phdp ludt”. Tuy nhién, khi da gin
thém cum tu “co so luu tru khac theo quy
dinh cua phap ludt” thi nhiing quy dinh liét

dbi ngoai va hoi nhap qudc té - Thuc hién thing loi
Nghi quyét Pai hoi Pang lan thir XII” t6 chuc tai Ha
Noi tir ngay 22 - 26/8/2016.

4 Hién nay, Viét Nam da don phuong mién thi thyc
15 ngay cho cong dan cac qubc gia Na Uy, Thuy
Dién, Phan Lan, Pan Mach, Dtic, Phap, Y, Anh, Tay
Ban Nha, Nga, Belarus, Nhat Ban, Han Qudc. Viét
Nam ciing da song phuong mién thi thuc tir 14 - 30
ngay cho cong dan cac qubc gia Kazakhstan,

Kyrgyzstan, Thai Lan, Singapore, Indonesia,
Malaysia, Philippines, Myanmar, Brunei, Lao,
Campuchia.

ké trén khong con can thiét. Bén canh do,
quy dinh m¢ nay con tao ra sy kho khan
trong qué trinh trién khai thi hanh boi qua
khao sat cac van ban phép luat cé lién quan,
ching t6i khong tim thay bat c quy dinh
nao huéng dan co so luu tra khac 13 co so
nao va ciing khong co tiéu chi dé xac dinh
thé nao 1a “co s luu trii khdc theo quy dinh
cua phap luat”.

Thit hai, Diéu 33 Luat nim 2014 quy
dinh nguoi nudc ngoai tam trd tai cac co s&
lru tré phai thong qua ngudi truc tiép quan
1y, diéu hanh hoat dong ctia co so luu tra dé
khai bao tam tru véi cong an xa, phuong, thi
trin hodc ddn, tram cong an noi cd co s&
lwu tri. Nguoi tryc tiép quan 1y, diéu hanh
hoat dong cta co s¢ luu tra cd trach nhiém
ghi ddy du ndi dung vao phiéu khai bao tam
trt cho nguoi nudc ngoai va chuyén dén cac
co quan trén trong thoi han 12 gid ké tir khi
ngudi nudc ngoai dén co so luu tra (ddi véi
dia ban vung sau, vung xa thi thoi han la 24
gid). Khoan 4 Piéu 3 Théong tu sd
53/2016/TT-BCA cia Bo Cong an ngay
28/12/2016 vé cach thirc thuc hién khai bao,
tiép nhan, thong tin tam tri cta nguoi nudc
ngoai tai Viét Nam giai thich rd hon: “Pai
dién co so luu tru hodc nguwoi dwoc uy
quyén, nguoi dwoc giao tryc tiép qudn 1y,
diéu hanh co sé lueu tric thue hién khai bdo
tam trii cho nguwoi nwde ngodi dén tam trii
tai co so luu tru”. Vi cac quy dinh nay, co
thé hiéu, trach nhiém khai bao tam trti cho
nguoi nudc ngoai tai Vit Nam thudc vé co
sO luu trt chir khong phai cia nguodi nudc
ngoai. Néu co s¢ luu tra khéng thuc hién
khai bao tam tru thi tuy tirng truong hop co
thé bi x{r phat vé hanh vi “khéng khai bdo
tam trii cho nguoi mede ngodi thué nha dé
¢” (diém h khoan 3 Diéu 8 Nghi dinh s6
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167/2013/ND-CP)® hodc ‘“cho nguoi niudc
ngoai nghi qua dém nhung khong khai bao
tam trii” (diém g khoan 2 Diéu 17 Nghi
dinh s6 167/2013/ND-CP)®.

Nghich 1y 13, Nghi dinh s6
167/2013/ND-CP bén canh vi¢c quy dinh
ché tai d6i voi ngudi truc tiép quan 1y, didu
hanh hoat dong cta co s& luu tri néu khong
khai bao tam tra cho ngudi nudc ngoai con
quy dinh ca ché tai cho ngudi nudc ngoai -
nguoi khong cé nghia vu khai bao tam tra.
Cu thé, Nghi dinh s6 167/2013/ND-CP quy
dinh phat tién tr 500.000 dong dén
2.000.000 dong ddi voi ngudi nude ngoai
khong khai bao tam tru theo quy dinh tir 15
ngdy trd xudng (diém e khoan 2 Piéu 17),
con néu khong khai bao tam tri theo quy
dinh tir 16 ngay tré 1én (diém d khoan 3
Diéu 17) sé& bi phat tién tir 3.000.000 dong
dén 5.000.000 dong. Bat cap nay phat sinh
12 do Nghi dinh sé 167/2013/ND-CP duogc
ban hanh d¢ quy dinh viéc xir phat vi pham
hanh chinh theo Phap 1énh vé nhap canh,
xuét canh, qué canh, cu trd cua ngudi nudc
ngoai tai Viét Nam nam 2000 (Phap 1énh
ndm 2000) cht khong phai theo Luat nam
2014. Cu thé, theo Phap 1énh nam 2000 thi
nguol nude ngoai tam trl tai cac co s¢ luu
trii c6 nghia vu khai bao tam tri’. Khi Luat

5 Piém h khoan 3 Diéu 8 Nghi dinh s6
167/2013/ND-CP ngay 12/11/2013 quy dinh: “Phat
tién tr 2.000.000 ddng dén 4.000.000 ddng ddi véi
hanh vi khong khai bdo tam trd cho ngudi nudc
ngoai thué nha dé &”.

6 Piém g khoan 2 Piéu 17 Nghi dinh s6
167/2013/ND-CP ngay 12/11/2013 quy dinh: “Phat
tién tir 500.000 dong dén 2.000.000 dong ddi véi
hanh vi cho nguoi nudc ngoai nghi qua dém nhung
khong khai bao tam tra”.

7 Khoan 3 Diéu 14 va khoan 2 Diéu 15 ciia Phéap 1énh
vé nhdp canh, xuét canh, qua canh, cu tru cua nguoi
nude ngoai tai Viét Nam nam 2000 quy dinh nghia
vu khai bdo tam trti cia nguodi nudc ngoai: “Nguoi
nuwoc ngoai thuong tru phai khai bao tam tru voi co
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nam 2014 c6 hiéu luc va thay thé cho Phap
Iénh ndm 2000 thi nghia vu nay da duoc
quy dinh cho ngudi truc tiép quan 1y, didu
hanh hoat dong cia co so luu tra. Do do,
cac quy dinh xu phat ngudi nudc ngoai
khong khai bao tam tra tai Diéu 17 Nghi
dinh s6 167/2013/ND-CP di khong con phu
hop v6i quy dinh cua Luat nam 2014. Viéc
thiét ké song song ché tai xir phat ddi véi co
so luu tri 1An nguoi nudc ngoai khi khong
khai bao tam tru theo quy dinh la khong that
su 6n thoa. Trén thuc té, néu nguoi co tham
quyén vira tién hanh xir phat co so luu tra
vira xir phat nguoi nudc ngoai déi voi hanh
Vi “khong khai bdo tam tru theo quy dinh”
1a vi pham nguyén tac “mot hanh vi vi pham
hanh chinh chi bi xuw phat mot lan” duoc
néu tai Diéu 3 Luat Xu 1y vi pham hanh
chinh nam 2012.

Thir ba, theo khoan 3 Diéu 33 Luit nim
2014 thi: “Co so luu tru du lich la khach
san phdi néi mang internet hodc mang mdy
tinh véi co quan quan 1y xudt nhdp cdanh
cong an tinh, thanh phé truc thudc trung
wong dé truyén thong tin khai bdo tam trii
cua nguoi nuoc ngoai. Co so luu tru khac
c6 mang internet cé thé givi truec tiép thong
tin khai bdo tam tru cua nguwoi nwdc ngodi
theo hop thu dién tw cong khai cua co quan
quan Iy xudt nhdp canh céng an tinh, thanh
phé truc thuge trung wong”. Khoan 4 Didu
3 Thong tu sb 53/2016/TT-BCA lai quy
dinh: “Ce s6 lwu tri du lich la khdach san

quan quan 1y xudt nhdp canh cé tham quyén thujc
B$ Céng an néu nghi qua dém ngodi dia chi thuong
tru da dang ky” va “nguoi nwoc ngoai tam trii phai
khai bao tam tri voi co quan quan ly xuat nhap canh
co tham quyén thuéc B¢ Cong an; néu cé yéu cau
cap, bo sung, sua doéi thi thiee, gia han tam trii hodc
chuyén doi muc dich tam tri da dang ky thi phai lam
thu tuc tai co quan quan ly xudt nhdp canh thugc Bo
Codng an”.
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thwc hién viéc khai bdo tam tru cho nguwoi
nwdc ngoai qua trang thong tin dién tir.
Cac co so lvu tru khac dwoc lwa chon mot
trong hai cach thuc khai bao tagm tru cho
nguoi nuoc ngoai qua trang thong tin dién
tw hodc bcfng Phiéu khai bdo tam tri,
khuyén khich thie hién qua trang thong tin
dién tr”. Qua cac diéu khoan nay, c6 thé
hiéu, ddi véi co so luu tra 14 khach san thi
viéc khai bdo tam tra cho ngudi nude ngoai
s€ dugc thuc hién thong qua mang internet.
Nhu vay, khach san s€ truy cdp vao mang
internet va truyén thong tin khai béo tam tra
clia ngudi nudc ngoai dén co quan quan ly
xuat nhap canh cong an tinh, thanh phd truc
thudc trung wong. Theo ching t6i, quy dinh
nay 1a hop 1y bdi theo Tiéu chuan qubc gia
TCVN 4391-2015 cia Tong cuc Du lich
(Bo Vin héa, Thé thao va Du lich) thi tat ca
céc khach san déu duoc Xép hang tir 01 sao
dén 05 sao. Theo d6, mudn dugc cong nhan
tir 01 sao dén 05 sao thi sanh dén tiép cua
khach san phai c6 quiy 18 tan, dién thoai,
may Vi tinh, internet khong day (wifi)8. Khi
ngudi nude ngodi dén luu tra thi khach san
s& str dung cac thiét bi dién tir khai bao tam
tri qua mang internet cho nguoi nudc
ngoai. Didu ndy s& giam bot viéc di lai
phién ha ciing nhu thuan tién cho cong tac
tra ctru, luu trit ho so. Tuy nhién, quy dinh
hop 1y nay lai ¢6 thé bi phu dinh bai Nghi
dinh s6 96/2016/ND-CP ciia Chinh phu
ngay 01/7/2016 vé diéu kién an ninh, trat ty
d6i véi mot sd nganh, nghé dau tu kinh
doanh c6 diéu kién.

Theo diém b khoan 4 Diéu 44 Nghj dinh
sO 96/2016/ND-CP thi d6i v6i khach 1a

® Tong cuc Du lich (Bd Vin hoa, Thé thao va Du
lich), Tiéu chudn quoc gia TCVN 4391-2015 (Khach
san - Xép hang), Xuat ban lan 3, Ha N6i, nam 2015,
tr. 15.

nguoi nudc ngoai, co s¢ kinh doanh dich vu
Iuru tra (bao gdm ca khach san) phai ghi mau
phiéu khai bio tam tri cho ngudi nudc
ngoai va chuyén dén co quan cong an. Hién
nay, viéc ghi phiéu khai bao tam trii cho
ngudi nudc ngoai & Viét Nam duoc tién
hanh theo biéu miu NA17 ban hanh kém
theo Thong tu s& 04/2015/TT-BCA cta Bo
Cong an ngay 05/01/2015. Viéc “ghi” va
“chuyén” dén co quan cong an dugc thuc
hién hoan toan mang tinh chét thii cong vO
hinh trung tao ra mau thuan véi hinh thuc
truyén tai thong tin khai bao tam tra qua
mang internet dugc quy dinh trong Ludt nam
2014 va Thong tu s6 53/2016/TT-BCA.

Thir tir, nham dam bao thong tin tam tra
cua nguoi nude ngoai phdi dugc khai bdo,
tiép nhan kip thoi, ddy du, chinh xéac, phap
luat quy dinh cu thé khoang thoi gian ma co
sO luu tra phai ghi mau phiéu khai bao tam
tra cho nguoi nudc ngodi va chuyén dén co
quan cong an. Khoan 2 Piéu 33 Luit nim
2014 quy dinh: “Ngwoi truec tiép qudn 1y,
diéu hanh hoat dong cua co so luu tru co
trach nhiém ghi day dii néi dung mau phiéu
khai bao tam tru cho nguwoi nuwdc ngoai va
chuyén dén Céng an xd, phwong, thi tran
hodc don, tram cong an noi co co so luu tru
trong thoi han 12 gio, doi véi dia ban viing
sau, ving xa trong thoi han la 24 gio ké tiv
khi nguwoi nwde ngodi dén co sé luu triz”.
Tuy nhién, cling ndi dung trén nhung khoan
4 Piéu 44 Nghi dinh s6 96/2016/ND-CP lai
quy dinh: “Co so kinh doanh dich vu luu
trit ¢o trach nhiém théng bao cho cdng an
xd, phuong, thi tran hodc don, tram cdng an
noi quan Iy dia ban khai bao tam trii doi voi
khach luu tru la nguwoi nuwoc ngoai (nghit
qua dém hodc nghi theo gio) phai thuc hién
truoc 23 gio trong ngay. Truong hop khach
dén lwu tri sau 23 gio thi thong bdo trudc

25



NHA NUOC VA PHAP LUAT SO 6/2018

08 gio sang ngay hém sau”. Hai quy dinh
trén 14 mau thuan va phu dinh 1an nhau boi
theo Luat nam 2014 thi co s& luu tra s€ c6
khoang thoi gian twong ddi thuan tién dé
thuc hién vi¢c khai bao tam tra cho ngudi
nuéc ngoai. Trong khi d6, néu cin ctr vao
Nghi dinh sé 96/2016/ND-CP thi rd rang
trong nhidu truong hop co so luu tra sé
khong thé co du thoi gian thuan loi dé khai
béo tam trii cho nguoi nudc ngoai.

Gia sir, mot nguoi nudc ngoai dén Tp.
Hd Chi Minh du lich va tam trG qua dém tai
khach san tir 22h ngay 5/1/2018. Néu can ct
vao Luat nam 2014 thi co s& luu tra co 12
tiéng dong ho dé ghi don tam tra cho ngudi
nude ngoai va chuyén dén cong an phuong
(tr 22h ngay 5/1/2018 dén 10h ngay
6/1/2018). Nguoc lai, néu can ctr vao Nghi
dinh s 96/2016/ND-CP thi co s6 luu tra chi
¢6 01 tiéng dong hd dé ghi don tam tra cho
ngudi nudc ngoai va chuyén dén cong an
phuong (tr 22h ngay 5/1/2018 dén 23h
ngay 5/1/2018). Tuy nghi dinh c6 gia tri
phap 1y thap hon luat nhung & nudc ta, mot
thuc té khong thé phu nhén la néu co su
mau thudn giira lust va nghi dinh thi thong
thuong nghi dinh s& dugc uu tién 4p dung®.

Thir nam, khoan 2 Diéu 44 Nghi dinh sd
96/2016/ND-CP quy dinh khi nguoi nude
ngodi luu tri khong co gidy to tiy than thi
sau khi b tri vao phong nghi, co so luu tra
phai thong bao ngay cho cdng an xa,
phuong, thi trin hoic don, tram cdng an
quéan 1y dia ban. Khoan 2 Piéu 3 Théng tu
sd 53/2016/TT-BCA cing quy dinh:
“Truwong hop nguoi nuoc ngoai khong co
hé chiéu, gidy to thay thé hodc phat hién cé
nghi van, co s¢ leu trii phdi bdo ngay cho

9 Cao Vii Minh, Bdn vé nhiing nghich ly trong viéc
ban hanh cac van ban hu’o'ng dan thi hanh luat, Tap
chi Nha nudc va Phép luat s6 2, nam 2012.
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co quan céng an noi gan nhat dé kiém tra”.
Truong hop co so luu trdt vi pham nghia vu
thong bao nay thi co thé bi xir phat vé& hanh
Vi “cho nguoi nudc ngoai nghi qua dém
nhung khong khai bao tagm tru, khong
hieong dan nguoi mede ngodi khai bdo tam
tru theo quy dinh hodc khong thwc hién
dung cac quy dinh khdac cua co quan co
tham quyén” (diém g khoan 2 Piéu 17 Nghi
dinh s6 167/2013/ND-CP). Thé nhung dé
ching minh diéu nay 1a khong hé don gian
boi Nghi dinh s6 96/2016/ND-CP, Thong tu
s6 53/2016/TT-BCA 1an Nghi dinh s6
167/2013/ND-CP déu khong hé giai thich
nhu thé ndo 1a “théng bdo ngay”, “bdo
ngay ”. Diéu nay gy ra su ling ting trong
qua trinh 4p dung phap luat dé xtr phat co s&
luu tra.

Theo Tir dién tiéng Viét pho thong cia
Vién ngon nglt hoc giai thich thi “ngay” la
“lién sau do, khong chdm tré”°, Tur dién tr
va ngit Viét Nam cling c6 cach giai thich
tuong tw (“ngay” 14 “tirc khdc, tirc thi, lap
tiree”). Theo giai thich nay, c6 thé hiéu
“khong thong bdo ngay” la hanh vi cua co
s Iuu trd sau khi phat hién ngudi nude
ngoai khong c6 ho chiéu, gidy to tly than
hodc phat hién c6 nghi van da khong lap tirc
thong bao cho co quan c¢é tham quyén. Tuy
vay, tiéu chi “ngay” quy dinh tai Nghi dinh
sO 96/2016/ND-CP va Théng tu sb
53/2016/TT-BCA khong phai 1a mot khai
niém phap 1y, khong dat yéu cau cua mot
quy pham phap luat 1a phai minh bach, rd
rang, chinh xac. Theo ching tbi, viéc nha
lam ludt quy dinh trdch nhiém thong béao
ciing nhu xac dinh ché tai phap 1y cta co so

10 vign Ngén ngir hoc, Tir dién tiéng Viét phé thong,
Nxb. Tp. H5 Chi Minh, 2002, tr. 606.

11 Nguyén Lan, Tir dién tir va ngiv Viét Nam, Nxb.
Tp. HO Chi Minh, 2000, tr. 1239.
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lwu tra trong tredng hop nay 1a rat 1 rang.
Tuy nhién, su han ché vé k¥ thuat lap phap
khi khéng giai thich rd rang thé nao la
“thong bao ngay”, “bao ngay” da lam cho
quy dinh nay tré nén thiéu tinh kha thi.

Thir sdu, khoan 6 Diéu 44 Nghi dinh s6
96/2016/ND-CP quy dinh co so Iuu tra phai
luu trr thong tin cia ngudi nude ngoai luu
tri va thong tin cua ngudi dén thim nguodi
nudce ngoai luu tra tai phong nghi trong thot
han it nhat 36 thang. Quy dinh nay dugc ap
dung dbi véi cac khai bao luu tri théng qua
mang internet 1an thong qua phuong phap
thi cong 1a ghi mau don NA17. Péi voi
viéc khai bao thong qua ghi mau don NA17
thi mau don nay s& dugc chuyén dén co
quan cong an. Sau khi dugc xac nhan thi co
sO luu trii s& tién hanh luu trit. Trong trudng
hop nay, viéc luu trit thong tin cuia nguoi
nudc ngoai trong thdi han it nhat 36 thang
1a kha thi. Tuy nhién, néu khai bao luu tra
thdng qua mang internet thi viéc luu trlt co
thé gip tro ngai.

Theo Diéu 4 Thong tu sb 53/2016/TT-
BCA, co s& luu tri néu mudn khai bao luu
tra thong qua mang internet thi phai duoc
cép tai khoan khai bao. Theo d6, dai dién co
sO luu tra sé€ truy cap trang thong tin dién tur
ctia phong quan 1y xudt nhap canh cong an
tinh, thanh phé truc thudc trung wong noi
dit co so luu tri dé cung cip thong tin vé
tén, loai hinh, dia chi, sé dién thoai, email
ciia co s¢ luu tri dé nhan tai khoan khai
bao. Co so luu trd co trach nhiém quan 1y,
bao mat tai khoan khai bdo va toan bg thong
tin do tai khoan khai bao tao ra. Tai khoan
khai bao s€ ty huy khi khong c6 thong tin
khai bdo mdi trong thoi han 12 thang hoac
khi bi phat hién khai bao khéng, thong tin
vé ngudi nudc ngoadi hodc co sé luu trd
khong chinh xac. Truong hop co s¢ luu tru

vi mot 1y do khach quan nao d6 khong sur
dung tai khoan khai béo trong 12 thang (do
ngumg kinh doanh, khong c6 khach dén luu
tru...) thi tai khoan khai bdo s€ tu huy gia
tri st dung. Trong truong hgp nay, co so
lru trir s& khong thé tién hanh luu trir thong
tin cua nguoi nudc ngoai luu tra tai phong
nghi trong thoi han it nhit 36 thang. Tat
nhién, co s& luu tri van ¢6 thé tim kiém lai
cac thong tin luu trir tr tai khoan khai bao
thong qua viéc yéu cdu co quan cong an
cung cip, nhung quy dinh trén van it nhiéu
gay kho khan cho co s¢ luu tra trong viéc
luu trlr thong tin ctia ngudi nude ngoai.

3. Giai phap hoan thién phap luat vé
quan Iy cw tra ddi voi ngudi nwée ngoai

Mot la, Pidu 32 Luat nam 2014 quy
dinh noi tam tru cua ngudi nudc ngoai tai
Viét Nam 14 cac co sé luu trii bao gom: Céc
co sO luu tra du lich, nha khach, khu nha &
cho nguoi nudc ngoai lam vige, lao dong,
hoc tap, thuc tap, co s& kham bénh, chira
bénh, nha riéng hoac co s& luu tri khac theo
quy dinh cta phap luat. Tuy nhién, bén canh
viéc tam tra tai cac co so luu tra thi van co
nguoi nude ngoai nhap canh nudce ta theo
dién mién thj thuc. Nhiing nguoi nay cé thé
di du lich tu do v6i nhiéu hinh thirc khac
nhau nhu di b, di xe dap, xe may, xe 6 t0...
Trong chuyén hanh trinh, ho c6 thé nghi qua
dém tai cac lan trai, 1éu du lich trén ndi,
trong rung... Tuy nhién, phap luat hién hanh
vé quan 1y ngudi nude ngoai tam trd tai Viét
Nam chua bao quat dugc hét cac trudng hop
nay. C6 1& vi 1y do ¢6 ma Luat nam 2014 dé
mo quy dinh “co so luu tru khac theo quy
dinh cua phap ludt”. Pay la mdt quy dinh
tuy nghi, khong rd rang. Do d6, nha lam luat
can quy dinh cu thé “co s¢ leu trii khac
theo quy dinh cua phadp ludgt” 1a nhiing co
s& nao nham tao diéu kién cho céc co quan
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chtre ning trong qué trinh quan 1y cu tra dbi
v6i nguodi nude ngoai.

Hai 13, khac vd&i Phap 1énh nam 2000,
Luat nam 2014 quy dinh nghia vu khai bao
tam tri ctia ngudi nudc ngoai thudc veé
ngudi truc tiép quan 1y, diéu hanh hoat dong
ctia co s6 luu tra. Pay 1 mot quy dinh tién
bd va phu hop v6i xu thé chung cua cac
nuée trén thé giéi boi S0 v6i ngudi nude
ngoai, co s& luu tra hiéu 5 hon vé thu tuc
va chu thé c¢6 tham quyén tiép nhan khai
béo tam tra. Do d6, can bii bo céac quy dinh
vé xir phat ngudi nudc ngoai khong thuc
hién khai bdo tam tri trong Nghi dinh sb
167/2013/ND-CP boi nhu da trinh bay,
trach nhiém khai bao tam trt thudc vé co s&
lvu tra cht khong thudc vé ngudi nude
ngoai. Bai bo ché tai nay 1a can thiét nham
dam bao su thong nhat giita Nghi dinh sb
167/2013/ND-CP v6i Luat nam 2014.

Ba 14, hién nay, do sy phat trién vuot
bac cua khoa hoc k¥ thuat nén co s¢ luu tra
c6 thé sir dung nhiing thiét bi cong nghé cao
nhu may tinh, wifi dé khai béo tam tri qua
mang internet. Viéc “gd6i gon” hinh thirc
khai bao tam tra chi bang phuong phép thi
cong 1a ghi va chuyén don tryc tiép nhu
trong Nghi dinh s6 96/2016/ND-CP 1a chua
hop 1y, v6 hinh trung han ché hinh thirc khai
bao tam trti cho nguodi nude ngoai cia co so
lvu tri. Cac co quan c6 thim quyén ban
hanh vin ban quy pham phép luat khong thé
thay d6i cai hop 1y clia su vat theo ¥ mudn
chii quan ctia minh*2. Do @6, theo ching toi,
can sira d6i Nghi dinh sb 96/2016/ND-CP
theo hudng thira nhan rong rai cac hinh thirc
khai b4o tam trd cho ngudi nudc ngoai cia
co s& luu tr. Theo d6, Nghi dinh sb
96/2016/ND-CP ¢6 thé quy dinh ddi véi co

12 Nguyén Si Diing, Nhitng nghich ly cia thoi gian,
Nxb. Thoi dai, 2011, tr. 212.
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so luu tri 12 khach san thi bt budc phai
khai bao tam tra thong qua trang théng tin
dién tr, con cac co s¢ luu tru khac khong
phai khach san thi khuyén khich thuc hién
khai bao tam tra qua trang thong tin dién ta.

Bén la, lién quan dén khoang thoi gian
ma co s& luu tra phai ghi mau phiéu khai
bdo tam tru cho ngudi nudc ngoai va
chuyén dén co quan coéng an thi Nghj dinh
50 96/2016/ND-CP dang c6 nhimng quy dinh
khéac biét voi Luat nam 2014. Tinh trang
nghi dinh mau thuan luat 1a khong thé kéo
dai. Do do, swa db6i Nghi dinh s6
96/2016/ND-CP theo tinh than ciia Luat
nam 2014 13 “nguweoi truc tiép quan 1y, diéu
hanh hoat dong cua co so luu tru co trdach
nhiém ghi day di ngi dung mau phiéu khai
bdao tam tru cho nguoi nudc ngoai va
chuyén dén cong an xd, phwong, thi trdn
hodc don, tram cong an noi co co so luu tru
trong thoi han 12 gio, doi véi dia ban viing
sau, viing xa trong thoi han la 24 gio ké tiv
khi nguwoi nwéc ngodi dén co sé lwu trii”.

Nam 13, bo thuat nglt “ngay” dugc quy
dinh trong Nghi dinh s6 96/2016/ND-CP va
Thong tu s6 53/2016/TT-BCA boi day la
mot ti€u chi dinh tinh, khong c6 kha nang
tao ra cach thyc hi¢n phép luat théng nhét.
DPong thoi, nha lam luat cin quy dinh
khoang thoi gian cu thé dé co s& luu tri
thong bao cho co quan cong an khi phéat
hién ngudi nude ngoai dén luu trii, nhung
khong c6 ho chiéu, gidy to tly than hodc c¢6
biéu hién nghi van.

S&u 14, can co sy phan biét trong viéc
luu trir thong tin cua nguoi nudc ngoai luu
tra bang hinh thirc ndp don tryc tiép véi
hinh thtrc ndp truc tuyén qua mang internet.
Theo d6, d6i voi viée khai bao thong qua
ghi mau don NA17 viéc luu trir thdng tin
cua nguodi nudc ngoai s€ dugc thuc hi¢n
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trong thoi han it nhat 36 thang. Ddi v6i khai
bdo théng qua trang thong tin dién tur cua
phong quéan 1y xuit nhip canh cong an tinh,
thanh phd tryc thudc trung wong thi thoi han
lwu trir chi can 12 thang. Theo do, chi can
stra d6i khoan 6 Diéu 44 Nghi dinh sb
96/2016/ND-CP nhu sau: “Co so luu tri co
trach nhiém lwu triv thong tin cua khach luu
tr( va théng tin ciia nguoi dén tham khdch

liew trii tai phong nghi trong thoi han it nhat
36 thang. Truong hop khai bao tam tru qua
trang thong tin dién tw thi thoi han luu triv
la 12 thdng”. Viéc thiét ké quy pham mang
tinh chat ngoai 1€ vao khoan 6 Diéu 44 Nghi
dinh s6 96/2016/ND-CP s& dam bao su
thong nhét véi Thong tu sb 53/2016/TT-
BCA vé khoang thoi gian ton tai cua tai
khoan khai béo.

(Tiép theo trang 21 - Khdi niém, néi dung ciia nguyén tic...)

thanh vién ciing nhu cc to chirc ciia EU
ludn phdi xem xét hanh dong cua ho cé phu
hop véi Hién phap va Hiép udc cia Lién
minh®’,

Phap quyén ciing dwoc Hiép hoi cac
quéc gia Pong Nam A (ASEAN) thira nhan
la mot trong nhitng gia tri hinh thanh, la
muc tiéu, 12 nguyén tic hanh dong cia to
chte nay. Loi mo dau cua Hién chuong cia
ASEAN ghi nhan cac qudc gia thanh vién
ASEAN tuan tha cac nguyén tic vé dan
chi, phép quyén va quan tri t6t, ton trong va
bao vé nhan quyén va cac quyén ty do co
ban. Tang cuong dan chu, thuc ddy quan tri
t6t va phap quyén, thic ddy va bao vé nhan
quyén va cac quyén ty do co ban ciing duoc

Hién chuong cia ASEAN xéc dinh 1a mdt
trong nhiing muc ti€u hudng tdi cua
ASEAN®. Pé dat duoc cac muc tiéu cia
ASEAN®®, ASEAN va cac qudc gia thanh
vién tai khang dinh va tuan thi cdc nguyén
tac co ban da dugc néu trong cac tuyén bd,
hiép dinh, diéu udc, théa wdc, higp ude va
cac van kién khac cuia ASEAN®, trong do
6 nguyén tic tuan thu phap quyén, quan trj
tét, cac nguyén tic cta nén dan cha va
chinh pha hop hién®*

Trong kinh doanh, ton trong phap
quyén nhu mot nguyén tic can tré thanh
phuong cham hanh dong. Piéu nay dugc
ghi nhan trong chinh sach, chién lugc phat
trién ctia khong it tap doan kinh t&%

8 Laurent Pech, The Rule of Law as a Constitutional Principle of the European Union, Jean Monnet Working

Paper Series No. 4/2009, phan mé dau, tr. 3.
8 Khoan 7 Diéu 1 Hién chuong ciia ASEAN.
8 Xem Diéu 1 Hién chuong ciia ASEAN.

% Piéu 2 Hién chuong ciia ASEAN.

% Khoan 2(h) va 2(i) Piéu 2 Hién chuong cia ASEAN.

% Chang han, Tap doan Bayer nhan thirc chinh sach tuan thu phap lut tao nén nen tang thanh cdng, coi ton
trong va tuan thu luat thwong mai qudc té va ludt ciia quoc gia so tai 1a nguyén tic va yéu cau nhan vién ciing
nhu cac ddi tac kinh doanh thyc hién twong ty. Xem http://bayer.com.vn/vn/posts /detail/1/18, truy cap ngay

15/3/2018.
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THAM PHAN KHONG CHUYEN
TRONG PHIEN TOA HINH SU: MO HINH CUA HOA KY,
NHAT BAN VA KINH NGHIEM CHO VIET NAM

V& Minh Ky*
Nguyén Phwong Anh™

Tom tat: Trén co sé gidi thiéu vé hé thong tham phan khong chuyén tei Hoa Ky va
Nhat Ban, bai viét tien hanh phan tich so sanh vsi md hinh hgi tham nhan dan tai Vit
Nam, tir d6, chi ra mét sé bdt cdp va dé xuat cac kien nghi nham gitp hé théng hgi tham
nhan dan thyc hién tot chice ndng va vai tré von 6 trong nén tur phap.

Abstract: Based on introduction of lay judges system in the United States of
America and Japan, the paper makes analysis of and comparison with Vietnam’s model

of people’s assessors,

thereby, it shows a number of shortcomings and proposes

recommendations to improve the people’s assessors system for the purpose of better
fulfillment of its supposed mandates and roles in the judiciary.

1. Tham phan khéng chuyén trong
phién toa hinh su tai Hoa Ky

Tai Hoa Ky, tham phéan khéng chuyén
trong cac phién toa hinh sy duoc goi 13 boi
tham vién (juror), cac boi tham vién khi
tham gia xét xur tai phién toa sé hop lai voi
nhau thanh mot bdi tham doan (trial jury)
goém 6 hodc 12 boi tham viénl. Quyén dugc

“Vién kiém sat nhan dan quan Ninh Kiéu, Tp. Can
Thor.
"\u Phéap luat Hinh su va Hanh chinh, Bo Tu phap.

1 Can luu ¥ rang, ¢6 hai loai boi tham doan (jury)
trong hé théng phép luat hinh sy Hoa Ky, gdém dai
boi thim doan (Grand Jury) va bdi tham doan tai
phién toa (Trial Jury). Theo do, dai bdi tham doan co
nhiém vu quyét dinh viéc c6 nén truy t5 nghi pham
ra trudc toa an hay khong, c6 lién hé mat thiét voi
phia cong t6 trong giai doan tién xét xir. Con boi
thim doan tai phién toa quyét dinh bi cao c6 pham
toi hay khong dua trén nhitng chung ca dugc gidi
thi¢u trong qua trinh xét xur. Bai viét chi gioi han noi
dung ¢ boi tham doan tai phién tda. Xem thém
FindLaw, What's the Difference Between a Grand
Jury and a Trial Jury?, http://criminal.find
law.com/criminal-law-basics/difference-between-gra
nd-jury-and-trial-jury.html, truy  cap ngay
10/10/2017.
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xét xir tai mot phién téa hinh sy bai boi
tham doan 1a mot quyén co ban dugc bao vé
tai Diéu 3, va Tu chinh &n tha 6 cua Hién
phap Hoa Ky nam 17872,

Theo truyén théng, nhiém vu cua boi
tham doan tai phién tda hinh sy 1a giai quyét
c4c van dé lién quan dén sy that cua vu an
(matters of fact), nguoc lai, thim phan s& la
ngudi chiu trach nhiém cho cac van dé lién
quan dén luat (matters of law). C6 thé hinh
dung cu thé nhu sau, tai phién toa hinh su,
tham phan s& 1a nguoi diéu khién toan bo
phién toa. Khi cac bén cong t6 va bao chira
giai thiéu cac ching ctr va dua ra nhitng ly
I& dé bao vé cho quan diém cua minh, tham
phan s& &p dung cac nguyén tic cua luat vé

2 Theo Hién phap Hoa Ky, khoan 2 Piéu 3 quy dinh
moi phién tda hinh su phai dwoc xét xir bai bdi tham
doan (Nguyén van: The Trial of all Crimes,..., shall
be by Jury); Tu chinh an thit 6 quy dinh b1 cao co
quyén dwoc xét xur bdi mot bdi thim doan khong
thién vi (Nguyén van: In all criminal prosecutions,
the accused shall enjoy the right to a speedy and
public trial, by an impartial jury...).
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chung ctr dé quyét dinh chap nhan hay loai
trir c&c chirng cur duoc trinh bay. Chi nhiing
ching ctr nao dwoc tham phan chap nhan
méi duoc bdi thaim doan dung 1am cin cbr
phén xét. Khi két thlic phién xét xtr va truéc
khi budc vao giai doan nghi &n cua bdi tham
doan, tham phan s& dua ra cac huéng dan,
giai thich vé luat va cach thic 4p dung luat
trong vu an dang xét xtr cho céc boi tham
vién. Sau do, cac bdi thim doan s& vao mot
phong kin dé thuc hién viéc thao luan va
dua ra phan quyét d6i voi viéc két toi hay
tuyén bé tring an dbi véi bi can. Qua trinh
thao luan nay khong dugc ghi lai, dong thoi
boi tham doan ciing khong can phai giai
thich 1y do cho phan quyét cua minh. Néu
phan quyét 1a cé toi, tham phan sé& thuc hién
phan viéc quyét dinh hinh phat®. Ly giai cho
diéu nay, c6 thé thdy, bdi tham vién la
nhitng nguoi khong co kién thic phap luat
va kinh nghiém xét xi. Chinh vi vay, tham
phén s& quyét dinh cac van dé vé luat va boi
tham doan s& chiu trach nhiém cac van dé
vé su that cua vu an.

Déi véi phan quyét cua bdi tham doan,
lich sir tirng ghi nhan yéu cau vé mot phéan
quyét tuyét doi, co nghia 1a néu bdi tham
doan quyét dinh két toi bi can thi doi hoi
mot s6 luong dong thuan tuyét dbi 12/12
hoic 6/6. Tuy nhién, tir dau thé ky XX,
nhiéu bang tai Hoa Ky da bit dau ty é&p
dung nguyén tic phan quyét da s6, nghia 1a
chi can qua béan sé boi tham doan dong y la
c6 thé dua ra phan quyét. Vao nam 1972,
Toa an tdi cao Hoa Ky di dua ra phan quyét
rang, viéc doi hoi mot phan quyét két toi

3 Xem John H. Langbein, The Origins of Adversary
Criminal Trial, New York: Oxford University Press,
2003, tr.333; va Neil Vidmar and Valerie P. Hans,
American Juries: The verdict, New York:
Prometheus Books, 2007, tr.129-135.

mang tinh tuyét déi khong phai 1a mot yéu
cau mang tinh hién dinh, do d¢, cac phan
quyét da sb cua bdi tham doan 1a khong vi
hién®. Do d6, hién nay cac phan quyét cua
boi thdm doan tai tda an lién bang bit bugc
phai dong thuan tuyét ddi, con tai cac tiéu
bang thi c6 thé 4p dung nguyén tic tuyét ddi
hay da sb tiy vao quy dinh riéng cua ting
tiéu bang®. Tuy nhién, mot luu ¥ 13 d6i véi
boi thaim doan 6 nguoi, nguyén tic phan
quyét tuyét d6i la bat budc®.

Pé thiét 1ap boi tham doan, c6 ba nguyén
tic co ban nhu sau: (1) Boi thAm doan phai
mang tinh chét dai dién cong dong; (2) Boi
tham vién phai v6 tu, khong thién vi; va (3)
Boi thim doan nén dugc thiét 1ap tir cong
dong noi xay ra hanh vi vi pham’.

Cac nguyén tic trén dugc thé hién
thong qua quy trinh thanh 1ap nén bdi tham
doan. Theo d6, danh sach cac ung vién tiém
nang s& duoc dya trén danh sach bau cir ¢
noi xay ra vu viéc. Sau khi ngau nhién lya
chon maot sb lugng cac tng vién, toa an sé
guri dén céc ung vién nay cac bang cau hoi
nham danh gia kha nang tré thanh boi tham
doan cua ho. Sau khi c6 két qua, mot sd
luong I6n tng vién dugc cho 1a du kha nang
s€ trai qua thu tyc voir dire (“ndi su that”).
Tai thi tyc voir dire nay, thim phan, cong
t6 vién va luat su bao chira s& dit mot sé
cau hoi ddi véi cac ung vién nham loai bo

4 Xem Johnson v. Louisiana, 406 US 356 (1972); va
Apodaca v. Oregon, 406 U.S. 404 (1972).

5 FindLaw, Must All Jury Verdicts Be Unanimous?,
http://litigation.findlaw.com/legal-system/must-all-
jury-verdicts-be-unanimous.html, truy cap ngay
10/10/2017; va United States Court, Learn about
Jury  Service, http://www.uscourts.gov/services-
forms/jury-service/learn-about-jury-service, truy cap
ngay 10/10/2017.

¢ Burch v. Louisiana, 441 U.S. 130 (1979).

7 Xem Valerie P. Hans and Neil Vidmar, Judging the
Jury, Massachusetts: Perseus Books, 1986, tr.149.
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nhitng &ng vién mang thanh kién vé mot
khia canh cta vu an dua trén cau tra loi cia
ho. Ngoai ra, cac bén ciing c6 thé loai mot
s6 luong ng vién nhat dinh ma khong can
néu ly do®. Két thuc thi tuc voir dire thi boi
tham doan duogc thanh Iap vai sé lugng cb
dinh 1a 6 hodc 12 ngudi, dong thoi c6 1
hoac 2 thanh vién du bi.

Trong quan niém caa Hoa Ky, boi tham
doan 13 mot co ché tu phap, nhung thuc
hién dong thoi ba chic nang tu phap, chinh
tri va giao duc®. Theo d6, véi chirc ning tu
phép, boi tham doan duoc cho 1a mét co ché
phi hop dé mang dén cong ly. Can phai noi
lai, bdi thim doan 1a mot co ché dic thu
trong hé thong té tung tranh tung va trong
quan niém cua hé thdng té tung tranh tung,
cong ly chi dat dugc khi hai bén (budc toi
va gd toi) duoc binh dang véi nhau trong td
tung'®. Su binh dang khong chi thé hién &
khia canh thu thap, trinh bay chang cir, ma
con ¢ khia canh lya chon nguoi phan xu vy
an cua riéng ho. Mit khac, tinh chat dai dién
cong dong cua bodi thim doan con gitip bi
cao c6 cam giac duoc xét xir mot cach cong
bang bai co ché bao gom nhimg nguoi tir
nhém, giéi hodc tang 16p cua hot. Tur do,
kha nang thuc thi cdng ly trong vu an sé
duoc dam bao hon.

8 Xem Doughlas D. Koski, and Micheal J. Saks (ed.),
The Jury Trial in Criminal Justice, North Carolina:
Carolina Academic Press, 2003, tr.203-206; va
Valerie P. Hans and Neil Vidmar, Judging the Jury,
Massachusetts: Perseus Books, 1986, tr.48-58.

® Valerie P. Hans and Neil Vidmar, Judging the Jury,
Massachusetts: Perseus Books, 1986, tr.247-248.

10 Hans F.M. Crombag, Adversarial or Inquisitorial:
Do we have a choice?, in Perter J. van Koppen &
Steven D. Penrod (ed.), Adversarial versus
Inquisitorial Justice: Psychological Perspectives on
Criminal Justice Systems, New York: Kluwer
Academic/Plenum Publisher, 2003, tr.23-24.

1 Valerie P. Hans and Neil Vidmar, Judging the
Jury, Massachusetts: Perseus Books, 1986, tr.50-51.
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DPdi vé6i chic nang chinh tri, bdi tham
doan tao diéu kién cho nhan dan trong viéc
thuc thi quyén lyc tu phap. Theo do, Vi
tinh chét dai dién cong déng, mdi bdi tham
doan dugce xem nhu 1a mot hién than & maic
d6 thap cua nghi vién'?. Phan quyét cua boi
tham doan d6i véi cac bi cdo bi truy té boi
co quan cdéng quyén ciing ddng thoi 1 phan
quyét caa mot thé ché dai dién nhan dan vé
tinh hop phéap cua cac dao luat dugc dung
1am cin ctr cho viéc truy t5. Néu mét dao
luat lién tiép bi cac bdi tham doan tir chdi &p
dung dé két toi cac bi cao & nhiéu phién toa
khéc nhau, thi c6 nghia la dao luat d6 khong
duoc cong dong chap nhan va di bi vo hiéu
héa mot phan trén thuc té. Viéc tuyén tring
an mot bi cdo ma khdng xem xét dén cac
luat va chang ci dwuoc goi la “jury
nullification™3,

P6i v6i chirc niang gido duc, sy van
hanh cua thé ché bdi thim doan dugc xem
1a mot trudng hoc tét nhat dé day cac cong
dan vé luat phap va cac y niém vé cong ly.
Thong qua dién bién tai mdi phién toa, su
tranh luan cua cong té vién, luat su bao
chira, sy huong dan vé luat cia tham phan
cho bdi tham vién, sy tranh luan trong qué
trinh nghi an cua boi thaim doan, di cung
cap nhitng cho céc bdi tham vién nhiing
kién thirc sdu sic va bai hoc vé luat phap va
cong ly. Mit khac, cac boi tham doan dugc
thiét 1ap ngay qua ngay, & moi ving mién,

12.p, Devlin, Trial by Jury, London: Stevens & Sons
Ltd., 1956, tr.164.

13 Toa 4n toi cao Hoa Ky ciing nhiéu lan bay to su
ing ho ddi véi hanh dong “jury nullification” ctia boi
thim doan. Trong 4an 1¢ Duncan v. Louisiana, 391
U.S. 145, (1968), Toa 4n tdi cao da viét: “Quyén
duwot xét xi boi béi tham doan duoc trao cho bj cao
dé ngan chan sw ap buc cua chinh quyén”; tai an 16
Taylor v. Louisiana, 419 U.S. 522, (1975), Toa toi
cao khing dinh muc dich cua bdi thim doan 1a dé
“chong lai s thuc hién quyeén lue déc dodn”.
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s& tao nén mot lan séng lan toa khap dat
nudc, tu d6 tao nén nhitng cong dan ton
trong phap luat va cong ly**.

Toém lai, bdi thim doan tai Hoa Ky la
mot co ché hién dinh c6 lich st 1au doi va
tac dong sau sac dén nhiéu khia canh cua xa
hoi Hoa Ky.

2. Tham phan khong chuyén trong
phién toa hinh sy tai Nhat Ban

Tai Nhat Ban, trong giai doan trudc khi
tién hanh cai cach, sy tham gia cia nguoi
dan trong hé thdng toa an caa Nhat Ban rat
han ché®. Nhat Ban khong c6 co ché boi
tham doan gidng nhu Hoa Ky. Sau Chién
tranh thé gisi lan tha 1, sy tham gia cua céc
tham phan khong chuyén (twong tu nhu boi
tham vién trong hé thong phap luat Hoa Ky)
chi dugc ¢6 gang ap dung trong mot sd
phién toa hinh sy trong truong hop dugc
yéu cau va cac tham phan khong bi rang
buoc boi quyét dinh cua boi tham vién.
Trong truong hop toa an khong dong ¥, vu
an co6 thé duoc xét xir lai*. Vi vay, viéc
tham gia cua ngudi dan trong hé thong tu
phép dugc xem nhu chia khoa cua cai cach
tu phap giai doan 2002-2006.

Mot trong s6 nhitng cai cach quan
trong nhat duoc bat dau tir nam 2009 1a sy
ra doi cua ché dinh vé saiban-in (F¥I&
/tam dich: Hoi tham nhan dan). Bén canh

14 Xem A. de Tocqueville, Democracy in America,
New York: A. S. Barne & Co., 1835, quoted in
Valerie P. Hans and Neil Vidmar, Judging the Jury,
Massachusetts: Perseus Books, 1986 p.249; va A. de
Tocqueville, Nén dan tri My, (Pham Toan dich — BUi
Van Nam Son hiéu dinh), Nxb. Tri thuc, 2006,
tr.330.

15 Hiroshi Oda, Japanese Law, 3rd Edition, New
York: Oxford University Press, 2004, tr.63-65.

16 Xem: Carl F.Goodman, The Rule of Law in Japan
— A Comparative Analysis, New York: Kluwer Law
Intl; 3 Revised ed, 2012, tr.98-99.

cac tham phan chuyén nghiép (professional
judge hay career judge), hoi ddng xét xir vu
an hinh sy c6 thém sy hién dién cua nguoi
dan. Su tham gia cta nhitng ngudi dan binh
thuong trong qua trinh tu phap cho phép ho
thé hién y kién trong noi dung hoat dong
cua phién toa. Su hé tro caa ho cho bo may
tu phdp noi chung va hé théng tda an noi
riéng ting cudng nén tang sac manh va dan
chu cho Nha nudc phéap quyén, noi moi hoat
dong cua qubc gia déu phai tuan tha theo
cac nguyén tic thuong ton phéap luat (rule of
law). Vi vay, cai cach tu phap duoc tién
hanh nham muc dich thic day su tiép can
cta nguoi dan vao hoat dong tu phap cua
Nha nuéc.

Bit dau tir thang 6/2001, Nhat Ban da
x4c dinh ba trong tdm can dat dwoc cua
cudc cai cach tu phap: Mgt 1a, x&y dung
dugc mot hé thong tu phap ngay cang tiém
can duoc voi sy ky vong cua cong dong; hai
14, nang cao chat lugng va sé lugng cua doi
ngil can bo tu phap (tham phan, cong td
vién, luat su); ba 13, thiét 1ap mét ché dinh
thuoc vé quan ching nhan dan trong hé
thng tu phap. Can luu y rang, Nhat Ban 1a
mot dit nudc noi nguoi dan c¢6 khuynh
huéng dat 1ong tin tuyét déi vao tham phan
chuyén nghiép bai ho la nhitng nguoi trung
thuc nhit, doc 1ap vé chinh tri va cé kién
thac chuyén mén chuyén sau'’. Mat khac,
nhitng ngudi hanh nghé luat néi chung va
c4c tham phan noi riéng déu dugc coi nhu
tinh hoa cua xa hoi. Bén canh d6, mac du
trudC Cii cach da ton tai mot s6 ché dinh
cho phép nguoi dan tham gia vao qua trinh

17 J.

O. Halley, The Japanese Judiciary:
Mainitaining Integrity, Autonomy and the Public
Trust, in D. Foote (ed.), Law in Japan: A Turning
Point, Seattle and London: University of Washington
Press, 2007, tr.99.
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tu phap, vi du nhu hoa giai Vién
(conciliation commissioner), uy vién tu
phép (judicial commissioner), hoa giai trong
toa an gia dinh, hay thanh vién cta Hoi
dong Piéu tra cua Cong t6 vién (the
Committees for the Inquest of Prosecution).
Tuy nhién, dé ting cudng hon sy tham gia
cua nguodi dan vao qua trinh tu phdp, bén
canh mé rong bén hinh thic néu trén, su ra
doi cua hé théng tham phan khong chuyén
(saiban-in) cho phép nguoi dan c6 co hoi
dua ra ¥ kién nhiéu hon trong qua trinh tu
phép. Do d6, viéc xay dung co ché co su
tham gia cta nguoi dan binh thuong trong
tu phap hinh sy thdng qua ché dinh vé
saiban-in duoc xem nhu mét ché dinh doc
d4o cua Nhat Ban'é,

Nhiing nguoi dan mang quéc tich Nhat
Ban, tir 20 tudi tro 18n, cé quyén bau cur déu
c6 thé duoc lya chon vao danh sach ung cir
vién dé tro thanh saiban-in. Thang 11 hang
nam, nhithg cbng dan c6 tén trong danh
sach dang ky sé€ dugc gui théng bao kém
theo bang cau héi nham xac dinh ho co
thudc dién bi cam tro thanh saiban-in hay
khong, hoic ¢ 1y do khach quan dé tir chdi
tham gia phién toa véi tu cach la mot
saiban-in hay khéng. Toa an sé lua chon
saiban-in theo hinh thac ngau nhién
(lottery) trong danh s&ch ng ctr vién bao
gom tir 50 toi 100 céng dan va chi gui cho
nguoi dugc chon théng bado ho da dugc
chon tré thanh saiban-in trong mot vu an cu
thé, dong thoi ho can ¢ mit tai phong xét
Xtr trong ngay dién ra phién toa. Trong ngay
din ra phién toa, tham phan chu toa s& hoi

18 Daniel H. Foote, Introduction and Overview
Japanese Law at a Turning Point, trong D. Foote
(ed.), Law in Japan: A Turning Point, Seattle and
London: University of Washington Press, 2007,
tr.19-39.
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ting @ng cir vién rang, ho cd bat cu nghi
ngai nao vé kha ning dua ra cac quyét dinh
cong bang va liéu c6 mudn tir chéi viéc tro
thanh saiban-in véi 1y do chinh dang khéng?
Néu khong, hoi dong xét xir s& duoc thanh
lap véi tong cong sau saiban-in cling véi 3
tham phan chuyén nghiép®.

Thong thuong, hoi dong xét xir cua
phién toa hinh sy c6 su tham gia cua cac
saiban-in duoc goi 1a hoi dong hdn hop
(mixed panel), bao gom chin thanh vién véi
ba thim phan chuyén nghiép va sau saiban-
in (tham phan khong chuyén). Trong truong
hop duoc triéu tap bat thuong, hoi déng xét
Xt van bao gom ca tham phan chuyén
nghiép va tham phan khoéng chuyén, tuy
nhién, hoi dong nay chi bao gom 5 thanh
vién, va s6 thanh vién 1a thim phéan khéng
chuyén van chiém da s6 (4/5)%.

Saiban-in doc 1ap trong thuc hién tham
quyén tai c&c phién toa hinh su tir cip quan
va chi trong truong hop vu an co tinh chat
nghiém trong nhu dan téi cai chét cua nan
nhan hoic t6i pham c6 thé phai chiu hinh
phat tr hinh, t0 chung than, vi dy nhu giét
ngudi, cuép cua din dén chét nguoi, bit coc
con tin,... 2* So sanh véi co ché boi tham

19 Shozaburo Ishida, The Light and Dark Sides of
Japan’s New Lay Judge System, trong Hiromasa
Ezoe, Still Seeking Justice — Reform and Redress of
Japan’s Flawed Judicial System, 1st edition, Tokyo:
Kodansha International Ltd, , 2009, tr.87-101.

20 D, Foote (ed.), Law in Japan: A Turning Point,
Seattle and London: University of Washington Press,
2007, tr.31.

21 Theo Hién phap nim 1946, hé thong toa an cua
Nhat Ban bao gom: Toa &n tdi cao, 8 Tda an cap cao,
50 Toa &n cip quan va 438 Toa &n gian lugc. Ngoai
ra, hé thong toa an ciing bao gom Toa an gia dinh, c6
vi tri va sb luong twong duong véi Toa &n cap quan.
Tai toa &n cip quan, trong truong hop xét xur vu &n
nghiém trong, hoi ddng xét xir phai bao gdm 6 Hoi
thdm nhan dan va 3 tham phén.
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doan ctia Hoa Ky, su tham gia cua cac thaim
phan khéng chuyén mac du chi han ché
trong mot sb truong hop, tuy nhién hoi dong
xét xtr hdn hop khong chi cé tham quyén
xem xét phan quyét c6 toi hay khong, ma
con cung tham phan dwa ra muc hinh phat
trong truong hop cd toi?2. Cac thanh vién
trong hoi ddng, ca tham phéan chuyén nghiép
va céc saiban-in s& cung quyét dinh bang
hinh thac phiéu bau da sé (majority vote).
Mic di sé luong saiban-in trong hoi dong
Xét xir nhiéu hon sb luong tham phan, tuy
nhién cac saiban-in khéng thé tu minh dua
ra phan quyét cudi cung cua vu &n, ma can
phai c6 su ung ho cua it nhat mot trong ba
tham phan chuyén nghi¢p®. Trong truong
hop hai tham phéan chuyén nghiép con lai
khong ddng y vai phan quyét dugce dua ra
thi bi can van cd thé bi xét xt 1a c6 toi néu
hoi déng xét xur co it nhat 4 saiban-in va
mot tham phan chuyén nghiép quyét dinh bi
can c6 toi.

Ché do saiban-in, nhu di noi & trén, 1a
trong tdm trong cai cach tu phap cua Nhat
Ban. Piéu nay nham ting cudng quyén han
ctia ngudi dan trong cac hoat dong té tung
Cua toa an, dac biét trong cac vu an hinh sy
boi lién quan mat thiét téi bao vé quyén con
nguoi. Mat khac, bang viéc quy dinh vé ché
dinh saiban-in, Nhat Ban hy vong néang cao
su quan tam cua nguoi dan dbi véi cac ché
dinh m¢i caa cugc cai cach tu phap tor nam
2001, lam song lai (vitalise) phién toa hinh

22 Pidu 6, Luat s6 63 nam 2004 vé sy tham gia cua
Saiban-in trong phién toa hinh sy (B¥IEDSNT
BHHIERHIZEET & /Act on Criminal Trials
with the Participation of Saiban-in).

23 Xem: The Supreme Court of Japan, Court System
of Japan, 2014, Edit and published by the General
Secretariat of the Supreme Court of Japan, tr.15.

su von cha yéu dua trén céc chiing ctr bang
vin ban dugc thu thap truéc phién toa?s,

Mic du viéc thanh 1ap co ché saiban-in
gitp ngudi dan cd quyén dua ra tiéng noi
trong hoat dong xét xur cua toa an, dong thoi
giup Nha nudc x@y dung mot x@ hoi dan
chu, tuy nhién, co ché nay cling ton tai mot
s6 nhuoc diém. Vao thoi diém nam 2004,
mot cudc khao sat vé mong muébn duoc
tham gia xét xir vai tu cach ciia mot saiban-
in, chi 38% s6 ngudi dugc hoi “co chut tu
tin” ¢6 thé tham du, 33% “khong tu tin” va
tham chi toi tan 69% tra 151 “khong”%5. Piéu
nay cho thay, sy thiéu tu tin cia nguoi dan
khi thuc hién mét cong viéc lién quan truc
tiép dén quyén con nguoi do khong dugc
trang bi day du kién thac vé mat phap luat
1an k¥ ning xét xir giéng nhu cac tham phan
chuyén nghiép.

Bén canh d6, nghia vu khi tro thanh
saiban-in cling tré thanh mot ganh nang tam
ly ddi véi nhitng nguoi dan binh thuong.
Bai I€, mot mat, viéc quy dinh phién toa xét
XU V6i sy c6 mat cia tham phan khong
chuyén chi @i véi cac vy an nghiém trong
nhu di noi ¢ trén. Mat khac, mac du Diéu
19 Hién phap Nhat Ban di quy dinh “quyén
tu do tur twong va tu do luong tam 1a bat kha
xam pham”, nhung trong truong hop cua
“ngudi duoc lya chon” trg thanh saiban-in,
trir khi ho ¢6 Iy do bat kha khang dé tir chdi,
ho gan nhu bj bat budc giéng nhu mét nghia
vu phép 1y dé tham gia phién toa véi tu cach
la tham phéan. Néu tng vién duoc chon

2 Hiroshi Oda, Japanese Law, 3rd Edition, New
York: Oxford University Press, 2004, tr.65.

% Khao st do  Yomiuri Shinbun
(http://www.yomiuri.co.jp/yoron/p_totali.html), xem
thém: D. Foote (ed.), Law in Japan: A Turning
Point, Seattle and London: University of Washington
Press, 2007, tr.31.
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khong xuat hién tai phién tda vao ngay gio
cu thé, ho c6 thé phai d6i mat vai mot hinh
phat theo phap luat hinh su. Néu wng vién
tra loi sai cac thong tin trong bang cau hoi,
ho ciing c6 thé bi phat tién téi 500.000 yén
(khoang 100 triéu dong Viét Nam)Z.

Mot nhuge diém khac cua co ché
saiban-in cua Nhat Ban xuat phat tir chinh
muc dich thuc day viéc bao vé quyén con
ngudi caa Nha nude. O Hoa Ky, viéc xét xir
boi mot bdi tham doan “mét cach nhanh
chong va cong khai” dugc coi nhu mot
quyén cua céng dan chi khong phai nghia
vu, Va bi céo c6 quyén duoc chon xét Xt boi
boi tham doan hay chi boi tham phan®.
Nguoc lai, & Nhat Ban, bi cdo khdng c6
quyén lua chon viéc bi xét xir bai ca tham
phan chuyén nghiép 13an thim phéan khong
chuyén. Ciing tirc 13, ho khdng c6 quyén tir
chéi néu ho nghi ngo vé kién thic phap luat
lin ky nang xét xtr tham phéan khdng
chuyén. Ngay ca trong hé théng phap luat
Nhat Ban, ciing con nhiéu quan ngai vé hé
thong tham phan khdng chuyén; vi du nhu
Hién phap nam 1946 khong cé bat ctir quy
dinh nao mang tinh dy b&o vé hé théng nay,
hoic hé théng nay s& l1am anh huong dén su
doc lap cua tham phan trong xét xur?®.

C6 thé ndi rang, ché dinh vé saiban-in
dugc xem nhu mot budc tién trong viéc cai
cach hé théng tu phap cua Nhat Ban, ting
budc bao vé tét hon quyén con ngudi, nang
cao su tham gia cua ngudi dan vao hé théng

2 Hiromasa Ezoe, Still Seeking Justice — Reform and
Redress of Japan’s Flawed Judicial System, 1st
edition, Tokyo: Kodansha International Ltd, 2009,
tr.94.

27 Tu chinh &n tht 6, Hién phap Hoa Ky.

28 Xem thém: Hiromasa Ezoe, Still Seeking Justice —
Reform and Redress of Japan’s Flawed Judicial
System, 1st edition, Tokyo: Kodansha International
Ltd, 2009, tr.95.
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tu phap. Tuy nhién, hé thong nay ciing con
nhiéu nhugc diém xuat phat tir tinh chét bat
budc cia no, khi ma ngudi dugc chon dé tro
thanh saiban-in khdng c6 quyén tir chdi néu
khong c6 1y do khach quan chinh dang, va
ngay ca nguoi bi xét xu ciing khong co
quyén lwa chon viéc bi xét xtr bai mot tham
phéan khéng chuyén.

3. Tham phan khong chuyén trong
phién toa hinh sy tai Viét Nam: So sanh
véi md hinh cia Hoa Ky va Nhat Ban

Tai Viét Nam, tham phan khong chuyén
c6 tén goi la hoi tham nhan dan. Trong quan
niém cua Viét Nam, quyén duoc xét xir boi
hoi tham khong duoc xem 1a mot quyén co
ban, ma chi 1a mot nguyén tac trong t6 tung
hinh su?.

Trong phién toa so thim, hoi tham cling
tham phén tao nén Hoi ddng xét xu, va hoi
tham ngang quyén véi tham phén trong viéc
giai quyét vu an. Pidu nay c6 nghia 1a trong
phién toa, tham phén va hoi thim ciing nhau
quyét dinh cac van dé lién quan dén xac
dinh sy that caa vu 4n va cuing nhau quyét
dinh céc van dé lién quan dén ap dung luat.
L& phiéu cuia mot hoi tham ciing c6 gia tri
ngang véi 1a phiéu caa mot tham phén trong
viéc dua ra phan quyét vy an. So sanh voi
Nhat Ban, c6 thé thay tham quyén caa hoi
tham nhén déan va saiban-in 1a tuong dwong,
tuy nhién, & phiéu cua saiban-in chi c6 gia
tri néu co it nhat mot tham phan dong y voi
ho. Trong khi dé, diéu nay lai hoan toan
khéc biét vai Hoa Ky, khi cé su tach bach
gitta nhiém vu cua boi tham doan va tham
phan trong sy tach bach gitra cac van dé lién
quan dén sy that va cac van d& lién quan
dén viéc &p dung luat. C6 thé thay, viéc trao

29 piéu 103 Hién phap nam 2013; Diéu 22 Bo luat
To6 tung Hinh sy nam 2015.
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cho cac hoi tham nhan dan, vén 1a nguoi
khong c6 kién thirc chuyén sau vé phap luat
va chiém da sé véi thim phén quyén biéu
quyét vé noi dung binh dang hoan toan 1a
diéu khong hop y.

Thiét ché hoi tham nhan dan ¢ Viét
Nam mang ning tinh chat co cdu va nhiém
ky. Cu thé hon, dva trén nhu cau xét xu, toa
an s& dé xuat mot s6 luong hoi tham can
thiét cho qua trinh hoat dong ctia minh. Sau
d6, Mit tran t6 qudc sé lua chon va gidi
thiéu danh sach ung vién hoi tham cho hoi
d6ng nhan dan cung cap bau chon. Sau khi
bau chon dugc cac hoi thAm nhan dan, thi
nhiém ky cua cac hoi tham nay sé& theo
nhiém ky cua hoi dong nhan dan di bau ra
ho, tic 5 nim. Piéu nay ciing c¢6 nghia 13,
trong thoi gian 5 nam d6, moi vu an duoc
xét xtr tai mot tda &n nhat dinh déu do mot
s6 luong hoi tham nhan dan nhat dinh tham
gia xét xr®, Mit khac, hién nay ciing khong
¢6 quy dinh vé cach thirc hinh thanh nén hoi
tham nhan dan & tung phién toa cu thé, do
do6, viéc lya chon hoi tham tham gia phién
tda hoan toan phu thudc vao y chi caa tham
phan chu toa phién téa hoac cua Chanh éan
Toa an. So sanh véi Hoa Ky va Nhat Ban,
c6 thé thay sy khac biét rat Ién & nhiéu
phuong dién. Mot mat, tham phan khong
chuyén ¢ Hoa Ky va Nhat Ban dugc thanh
lap theo tirng vu an chir khéng theo nhiém
ky cua timg dia phuong. Mt khac, néu &
Nhat Ban, su lya chon thdm phéan khéng
chuyén duwa vao cac yéu té6 ngau nhién,
mang tinh dai dién, dam bao sy vo tu,
khéng thién vi, va tham chi cho phép céac
bén tranh tung tham gia vao qua trinh lua

* Piéu 86, Biéu 87 Luat To chic toa an nhan dan
nam 2014; Bieu 10 Luat T6 chic chinh quyén dia
phuong nam 2015.

chon nhu tai Hoa Ky, thi Viét Nam lai mang
tinh co cau, nhiém Ky.

Tai Viét Nam, y nghia cua su tham gia
ciia hoi tham nhan dan tai phién tda dugc
nhin nhan tr bén khia canh: The nhdt, bao
dam quyén 1am chu cia nhan dan trong hoat
dong xét xir cua toa an; thi+ hai, dua tiéng
noi tir phia xa hoi vao qué trinh xét xu, gidp
cho viéc xét xur chinh xac, khach quan, phu
hop vai quyén lgi va nguyén vong ciia nhan
dan; thiz ba, ting cudng mdi quan hé giira
tda 4n va nhan dan; thiz i, hoi tham s& giup
tda 4n thuc hién tét cong tac tuyén truyén,
pho bién gido duc phap luat trong nhan
dan3l. Co6 thé nhan thdy ring, trong quan
niém cua Viét Nam, Nhat Ban va Hoa Ky
vé vai trd cua tham phan khong chuyén
trong xét xir 1a kha twong déng nhau, nhung
cach thac thuc hién tai Viét Nam duong
nhu chua thé hién duoc céc vai tro nay.

Mgt 13, cac hoi tham tai Viét Nam lam
viéc theo nhiém ky va thuong duoc tai bd
nhiém nhiéu lan. Tham chi, mot s6 hoi tham
lau ndm c6 kinh nghiém xét xir d6i khi
phong pha hon mét tham phan méi duoc bo
nhiém lan dau. Mat khac, hoi tham nhan dan
con duoc bdi dudng, dao tao ngan han vé
kién thirc phap luat®®. Nhu vay, kho co thé
noi rang hoi tham nhan dan 1a nhitng tham
phan khong chuyén, dai dién chu quyén va
tiéng noéi nhan dan trong viéc thuc hién
quyén tu phap. Xét vé tinh chat, c6 thé thay,

8L PV, Bi thu Trung wong Pdng, Chanh an Toa an
nhan dan téi cao Triong Hoa Binh: “Can ghi nhagn
thém ban chdt cua ché d@inh hgi tham trong Hién
phip”, Béo dién td Cong ly, 2012,
http://congly.vn/hoat-dong-nganh/bi-thu-trung-uong-
dang-chanh-an-tandtc-truong-hoa-binh-can-ghi-nhan
-them-ban-chat-cua-che-dinh-hoi-tham-trong-hien-p
hap-14946.html, truy cap ngay 10/10/2017.

32 Khoan 4, DPiéu 20 Luat To chic tda an nhan dan
nam 2014.
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hoi tham nhan dan & Viét Nam dugc xem
nhu 1a nhitng tham phén ban chuyén nghiép,
V6i chac vy mang tinh chét co ciu, nhiém
ky va duoc bdi dudng, dao tao mot phan
nghiép vu xét xir. Tir d6, nhiéu kha ning
phéan quyét cua hoi tham nhan dan trong xét
Xt khong con mang y nghia dam bao dan
chu nhu ban déau.

Hai 13, cach thtc lua chon hoi tham
trong mdi phién tdoa khong duoc quy dinh
mang tinh chat ngau nhién, ma dya trén y
chi ca nhan cua Chéanh an toa an va doi khi
la trén y chi cua tham phan chu toa phién
tda. Tir d6, nhiéu kha niang nhitng hoi thim
thuan theo phan quyét cua toda an s& co
nhiéu co hoi duoc lua chon hon. Nhu vay,
kho c6 thé dam bao tinh cong bang, khong
thién vi caa hoi tham®3,

Ba 13, s6 lwong hoi tham nhén dan trong
nhiém Ky tai mot dia phuwong nhat dinh 1 ¢6
dinh, hau nhu khong thay dbi. Do d6, hiéu
qua gido duc phap luat dén cong dong la
diéu twong ddi han ché.

Tom lai, ché dinh hoi tham nhan dan tai
Viét Nam dang ton tai nhitng bat 6n ca vé
mat chirc nang, nhiém vu, to chic va hiéu
qua caa no.

4. Mt s6 kién nghi

Trén co so tham khao kinh nghiém tu
mo hinh tham phéan khdng chuyén cua Hoa
Ky va Nhat Ban, c4c tac gia thdy ring, c6
hai noi dung ma mé hinh hoi thim nhan
dan tai Viét Nam nén can nhic dé hoan
thién hon.

38 \/ Tri Hao, Cdi cdch tw phdp: Béi tham doan hay
van la hgi tham nhan dan?, Thoi bao Kinh té Sai
Gon Online, 2012, http://www.thesaigontimes.vn
/121969/Cai-cach-tu-phap-Boi-tham-doan-hay-van-
la-hoi-tham-nhan-dan?.html,  truy cdp  ngay
10/10/2017.

38

The nhdt, vé cach thic hinh thanh nén
hoi tham, thay vi quy dinh theo huéng co
c4u, nhiém ky nhu hién tai, Viét Nam c6 thé
thi diém &p dung co ché lya chon hoi thim
theo danh sach ngau nhién dua trén danh
sach ctr tri cua timg dia phuong. Trong moi
vu viéc cu thé, tda an s& lya chon ngau
nhién g vién trong danh sach, c6 thé co
tiéu chi vu tién nguoi c¢d chuyén mén hep
lien quan, hoic c6 kién thuc vé tam ly phi
hop Vvéi vu n. Bén canh d6, c6 thé bo sung
quy dinh V& tiéu chuan lién quan dén
chuyén mon hep cua hoi tham nhan dan
theo tirng vu viéc cu thé. Hién nay, ngoai 4
tiéu chuan caa hoi tham duoc liét ké trong
biéu 85 Luat To chic tda an nhan dan nim
2014, Viét Nam chua co quy dinh nao lién
quan dén yéu cau bat budc vé tiéu chuan
lién quan dén chuyén mén hep cua hoi thaim
nhan dan®. Rat khd cho tham phan néu phai
xét xtr mdt vu an doi hoi sy am hiéu sau sic
vé mét linh vuc dic thd (vi du nhu cac vu
an lién quan dén an ninh mang, sé hitu tri
tug, moi truong, tai chinh ké toan, ching
khodn,...).

(Xem tiép trang 45)

3 Bn tiéu chuan cua hoi tham nhan dan theo phap
luat Viét Nam bao gom: (1) La cong dan Viét Nam,
trung thanh voi Té qudc va Hién phap nudc Cong
hoa x4 hoi chu nghia Viét Nam, c6 pham chat dao
duc t6t, ¢6 ban linh chinh tri viing vang, c6 uy tin
trong cong ddng dan cu, c6 tinh than diing cam va
kién quyét bao vé cong ly, liém khiét va trung thuc;
(2) C6 kién thirc phap luat; (3) C6 hiéu biét x& hoi;
(4) C6 strc khoe bao dam hoan thanh nhiém vy dugc
giao. Mat khac, trong vu an cu thé, chi duy truong
hop vu 4n ¢6 lién quan dén ngudi chua thanh nién thi
it nhat mot hoi thim phai c6 kién thic hoic nghé
nghiép lién quan dén déi tugng nay (Piéu 423 Bo
luat TS tung Hinh sy nim 2015), con c4c vu an loai
khac mang tinh chit chuyén mén hep thi khong c6
quy dinh tuong tu.
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1. Khai quéat vé quyén hwéng dung

Diéu 257 B6 luat Dan sy nim 2015 quy
dinh: “Quyén huéng dung 1a quyén cua chui
thé duwoc khai thac cong dung va hwong hoa
loi, loi tire doi véi tai san thugc quyén sé
hitu cia chi thé khac trong mét thoi gian
nhdt d@inh”. Quy dinh vé& quyén hudng dung
trong Bo luat Dan sy nam 2015 duoc xay
dung trén co s¢ tham khao kinh nghiém
phap luat nudc ngoai. Tuy nhién, day khéng
phai 1a néi dung hoan toan mai trong phap
luat Viét Nam boi trude day, dudi ché do
cii, quyén nay da duoc quy dinh trong Bo
Dan luat Sai Gon nam 1972 tai Piéu tha
417 véi tén goi 1a quyén dung ich®. Theo
Luat La M4, ban dau quyén dung ich chi ap
dung dbi voi dat dai dan dan dwoc chuyén
sang ap dung dbi véi céac tai san khac. Vi
du, mot ngudi viét di chuc dé lai ngdi nha 1a
di san thira ké cho mot nguoi dong thoi cho
mot nguoi thir ba sir dung ngdi nha dé dén
khi ho chét. Xuit phat tir day, Servitus

*TS., Trudong Pai hoc Luat Ha Noi.

" NCS., Truong Dai hoc Luat Ha Noi.

1 B¢ Dan luat nam 1972, Than Chung xuat ban, Sai
Gon, 1973.

(quyén st dung tai san ciia ngudi khac trong
quan hé nay hay quan hé khac) dugc chia
thanh quyén dia dich va dung ich ca nhan?.
Vé ban chat, quyén huong dung mang mot
s6 dac diém phap 1y sau day:

Thiz nhdt, quyén huong dung ciing
giong nhu quyén dia dich hay quyén bé mat
la mot vat quyén han ché danh cho nguoi
khéng phai 1a chu so hitu cia tai san. Co thé
noi, quyén huong dung chinh 1a su két hop
cua hai quyén la quyén khai thac cong dung
va quyén huong hoa loi, loi tic. Quyén sir
dung (quyén khai thac) tai san cho phép chu
thé huong dung thu duoc cac lgi ich khéac
nhau cua tai san nhu nha dé &, xe may dé di
lai... Quyén huong hoa loi, loi tirc cho phép
ngudi do6 dugc thu huong tat ca cac gia tri
tai san phai sinh tir tai san gdc ban dau, bao
gom san vt tu nhién va khoan loi thu dugc
tir viéc khai thac tai san.

Thi# hai, quyén huong dung duoc hiéu
la mot loai vat quyén theo ngudi tic 1a n6
ludn gan lién véi mot cha thé nhat dinh.

2 Gigo trinh Luat La M3, Pai hoc Luat Ha Noi, Nxb.
Cong an nhan dan, nam 2003, tr. 78,79.
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Theo @6, khi chu so hitu di trao quyén
huong dung cho mot nguoi trén tai san cua
minh thi chi c6 cha thé duoc trao quyén do
méi co quyén huong dung Quyen huong
dung 1a mot vat quyén gan lién véi nhan
than cta nguoi huong dung, didu doé cod
nghia khi ngudi ¢6 quyén huong dung chét
hodc chdm dut sy ton tai thi quyén nay ciing
cham dut.

Thit ba, vao ciing mot thoi diém, khong
ton tai dong thoi nhiéu chu thé khac nhau
cuing thuc hién quyén huong dung trén mot
tai san ctia mot chu so hitu. Piéu nay duoc
ly giai: Néu dong thoi nhiéu chu thé cling co
quyén huong dung d6i vai mot tai san nhat
dinh thi chinh ho s& bi han ché quyén cua
minh trong viéc khai thdc, st dung ciing
nhu huong hoa lgi, lgi tirc. Do d6, quyén
huong dung chi c¢6 thé thuc hién lan luot
giira cac chu thé.

Thit fw, quyén huong dung mang dic
tinh thoi han, khong mang tinh vinh vién ma
chi ton tai trong mét thoi gian nhat dinh.
Theo quy dinh cua B luat Dan sy nam
2015, thoi han cua quyén husong dung do
cac bén thoa thuan hoac do luat quy dinh,
nhung toi da dén hét cudc doi cua nguoi
huong dung dau tién néu ngudi huang dung
1a c4 nhan va dén khi phap nhan cham dut
ton tai, nhung t6i da 30 nam néu nguoi
huong dung dau tién 1a phap nhan (khoan 1
Piéu 260). Viéc xac dinh thoi han theo do
dai cudc doi cia nguoi huong dung dau
tién duoc cho 1a ¢d ngudn géc tir mbi quan
hé gitra quyén nay véi nhan than cia chu
thé mang quyén. Chinh vi vy, nguoi
huong dung c6 quyén cho thué quyén
huong dung nhung khoéng dugc vuot qua
thoi han huéng dung.

Trong phap luat cua Phap, quyén
huong dung néu khdng trao cho ca nhan thi
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chi kéo dai téi da 30 ndm, néu lay thoi han
1a do tudi caa nguoi thir ba thi s& c6 hiéu
lyc cho du ngudi ndy chét khi chwa dat dén
do tudi d63. BoO luat Dan su Quebec,
Canada ciing quy dinh quyén huéng dung
néu khdng 4n dinh thoi han thi thoi han
duoc xac dinh hét cudc doi cua nguoi
huong dung ddi véi c& nhan. Néu nguoi
hudng dung la phdp nhan thi thoi han dé 1a
30 nam. Déng thoi, BO luat nay quy dinh
mot quyén huong dung chi dugc kéo dai
khong qua 100 nam trong truong hop duoc
cho phép kéo dai thoi han hoac tao 1ap mot
quyén huang dung tiép theo®.

Thet nam, gia tri tai san 1a dbi tuong cua
quyén huong dung mang tinh bao toan.
Piéu nay dugc thé hién qua viéc hét thoi
han huéng quyén, nguodi huong dung co
nghia vu giit nguyén gia tri ddi twong cua
quyén huong dung va tra lai d6i twong nay

3 «A usufruct which is not granted to private
individuals may last only thirty years”, French Civil
Code, Art. 619. (Quyén huéng dung néu khong trao
cho ca nhan thi kéo dai téi da 1a 30 nam, Diéu 619
B6 luat Dan sy Phép).

“A usufruct granted until a third party reaches a
fixed age lasts until that time, even though the third
party dies before the fixed age”, French Civil Code,
Art. 620. (Quyén husng dung trao cho nguoi thir ba
dén khi nguoi ndy dat do tudi nhat dinh thi dugc xac
dinh dén thoi diém d6 cho du ngudi thi ba chét trudc
thoi diém do, Diéu 60, Bo luat Dan sy Phép).

4 “No usufruct may last longer than 100 years even if
the act granting it provides a longer term or creates a
successive usufruct. Usufruct granted without a term
is granted for life or, if the usufructuary is a legal
person, for 30 years”. Civil Code Quebec, Art. 1123.
(Thoi han ciia quyén huong dung téi da 1a 100 nim
cho du dwoc gia han hay duoc tao 1ap mot quyén
huong dung tiép theo. Quyén huong dung dugc trao
khong xac dinh thoi han thi dugce xac dinh 1a tron doi
d6i voi c4 nhan. Néu nguoi huong dung 1a phap nhan
thi thoi han d6 13 30 nam. — Diéu 1123, Bo luat Dan
su  Quebec, Canada), http://legisquebec.gouv
.gc.ca/en/showdoc/cs/CCQ-1991, truy cap ngay
29/03/2018.
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dung vai gia tri ban dau. Chinh vi vay, dbi
twong cta quyén huong dung thuong la
nhirng tai san khéng tiéu hao. Tuy nhién,
phap luat mot sb nude thira nhan tai san tiéu
hao ciing c6 thé 1a ddi twong cua quyén
huéng dung néu dam bao nguyén tic bao
toan gia tri cua tai san khi duoc hoan tra. Vi
dy, trong quy dinh cua bang Louisiana (Hoa
Ky), d6i tugng cua quyén huong dung co
thé 1a tai san tiéu hao va sau khi khai thac,
sir dung tai san thi nguoi huong dung phai
c6 tréch nhiém tra tién cho gia tri tai san
tiéu hao d6 hoac giao cho chu s¢ hitu nhiing
tai san co gia tri twong rng®.

2. Mt sé binh luan vé quyén huéng
dung theo quy dinh cia B¢ luat Dan sw
nam 2015

Thir nhdt, vé quyén ciia nguwoi hwéng
dung

Theo quy dinh tai Diéu 261 Bo luat Dan
sw nim 2015, quyén ciia nguoi huong dung
bao gom:

“1. Ter minh hogac cho phép nguwoi khac
khai thac, st dung, thu hoa loi, loi tuc tir
doi twong cua quyén hwong dung.

5Bo luat Dan su Louisiana, Art. 536. Consumable
things are those that cannot be used without being
expended or consumed, or without their substance
being changed, such as money, harvested
agricultural products, stocks of merchandise,
foodstuffs, and beverages; Art. 538. If the things
subject to the usufruct are consumables, the
usufructuary becomes owner of them. He may
consume, alienate, or encumber them as he sees fit.
At the termination of the usufruct he is bound either
to pay to the naked owner the value that the things
had at the commencement of the usufruct or to
deliver to him things of the same quantity and
quality, https://heinonline.org/HOL/Page?collection=
journals&handle=hein.journals/jcilast8&id=534, truy
cap ngay 29/03/2018.

3. Cho thué quyén hwong dung doi véi
tai san”.

O day, van dé can ban luan 1a;

Quy dinh tai khoan 1 cho phép nguoi
khac khai thac, sir dung, thu hoa loi, lgi tiac
tir d6i twong cua quyén huéng dung cé bao
gom viéc chuyén giao c6 dén bu nhu
chuyén nhuong, trao ddi, cho thué khdng?

Néu cau tra 15i 1a c6 thi viéc quy dinh
khoan 3 1a khéng can thiét bai noi ham cua
khoan 1 d& bao gom khoan 3.

Néu cau tra 1oi 1a khong thi quy dinh
nay dudng nhu khong phu hop véi ly thuyét
vé vat quyén va céach tiép can cua Bo luat
Dan sy Viét Nam vé vat quyén, khi ma
chung ta dang mudn thira nhan viéc ton tai
cac quyén tai san khac nhau trén cing mot
d6i twong dé bao vé va phat huy gia tri kinh
té cua tai san trong nén kinh té thi truong.
Quy dinh vé quyén huong dung khong dugc
phép chuyén nhugng chi phd hop voi
“quyén dung ich c4 nhan” 1a mét quyén
huong dung mang tinh phap dinh ma thoi.
Chinh vi vay, ching t6i cho rang, Piéu luat
261 can duogc stra ddi theo hudng xoa bo
khoan 3. Tuy nhién, dé dam bao pham vi
cua quyén huong dung phd hop véi tiung
truong hop cu thé khac nhau, dac biét 1a
trong truong hop cac bén thoa thuan khong
duoc chuyén giao, chung toi kién nghi bd
sung thém vao khoan 1 Piéu 261 cum tir
“true truong hop cac bén co thoa thugn khac
hoac luat co quy dinh khac ™.

Bén canh Diéu 261 quy dinh vé quyén
cua nguoi huong dung, B luat Dan sy nam
2015 lai ¢6 quy dinh vé quyén huong hoa
loi, loi tic tai Diéu 264. Tuy nhién, ching
t6i nhan thiy, ngudi cd quyén huong hoa
loi, loi tic theo Diéu 264 cling chinh Ia
ngudi huong dung. Chinh vi vay, can phai
gop hai noi dung nay thanh mot, vi viéc tach
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quyén caa ngudi huong dung ra thanh hai
diéu luat khac nhau I1a khong can thiét.

Thee hai, vé nghia vu ciia nguwéi hueng
dung

Theo quy dinh cua B6 luat Dan su hién
hanh thi nghia vu cua nguoi huong dung
duoc ghi nhan bao gém: (i) Nghia vu khai
thac, str dung tai san dung cong dung, muc
dich; (ii) Gitr gin, bao quan, bao dudng,
sua chira tai san... (nghia vu dam bao tinh
6n dinh va toan ven cua tai san nhu khi
tiép nhan tai san) ; (iii) Nghia vu hoan tra
lai tai san cho chu s& hitu khi hét thoi han
hudng dung.

Tuy nhién, cé thé nhan thy, véi pham
Vi quyén caa nguoi huong dung dwoc quy
dinh trong B¢ luat Dan sy nam 2015 tuong
dbi 16n thi quy dinh vé nghia vy cia nguoi
huéng dung 1a chua twong xirng va van con
maot s6 han ché, cu thé:

- C6 mot s6 nghia vu quan trong nhung
Bo luat Dan sy nam 2015 lai khong dé cap,
vi du: Trong thoi gian ton tai quyén huong
dung, nhitng nghia vy hang nam nhu thué,
cac khoan dong gop duogc coi 1a nghia vu tai
chinh d6i véi tai san (thué dat, thué kinh
doanh, cac khoan chi phi trong qua trinh
khai thac, sir dung tai san...) s& thudoc vé
ngudi huong dung hay mac nhién thuoc vé
chi s& hitu tai san? Theo chung t6i, viéc
thuc hién nghia vu nay phai thudc vé bén c6
quyén huong dung thi phi hop hon. Phép
luat mot sé qudc gia trén thé gioi déu quy
dinh nhu vay®.

6 pidu 1158, Bo luat Dan sy Quebec Canada: Art.
1158. The usufructuary is liable for the costs of any
legal proceedings related to his right of usufruct,
http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-
1991, truy cap ngay 29/03/2018.

Diéu 608, Bo luat Dan sy Phap: Art. 608. B A
usufructuary is liable during his enjoyment for all
the annual charges upon the property, such as taxes
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- P4i voi nghia vu “stra chira tai san”,
theo quy dinh cua B6 luat Dan su, do la
nghia vu cua ca nguoi huong dung va chu
s& hitu. Diéu nay rat d& tao nén su trung lap
khi ca hai bén déu nhan thuc hién nghia vu
hoic nguoc lai, dun day trach nhiém khi cho
rang d6 1a nghia vy cua bén kia, tir 46 dan
dén khong xac dinh dugc pham vi nghia vu
cua ting chu thé. Theo quy dinh caa B luat
Déan sy Phap thi “nguwoi huwong dung chi co
nghia vu thuc hién viéc tu sua, bao duong
tai san. Cac suwra chira lon thuge trach nhiém
cua chu so hiru. Trueong hop phdi svra chira
lon do tai san khong dwoc tu sua bdao duong
tir khi bat dau hwong hoa loi, loi tirc; nguoi
hwong dung phdi chiu chi phi’. B luat Dan
su va Thuong mai Thai Lan ciing quy dinh:
“Ngwoi hwong dung chiu trach nhiém vé
viéc bdao dudng thong thuong va swra chira
vat. Néu can c6 nhiing sira chiza quan trong
hogc bién phap can thiét dé bao qudn tai
san thi nguwoi hwong dung phai bao ngay
cho chui s¢ hitu biér dé tién hanh sira chiza.
Truong hop chu so hitu khéng lam thi nguoi
hweng dung c6 thé dem tai san di sira chira,
bao quan va chu so hiru phai chiu chi
phi”8.... Boi vay, theo chlng t6i, can phai

and others which, according to usage, are deemed to
be charges on the fruits.

7 Piéu 605, Bo luat Dan sy Phép: Art. 605: A
usufructuary is only bound to repairs of
maintenance.  Major  repairs  remain  the
responsibility of the owner, unless they were
occasioned by the lack of repairs of maintenance
since the beginning of the usufruct; in which case the
usufructuary is also liable for them.

8 Piéu 1424 Bo luat Dan sy va Thuong mai Thai
Lan, Section 1424. The usufructuary is bound to
keep the substance of the property unaltered, and is
responsible for ordinary maintenance and pretty
repairs.

If important repairs or measures are necessary for
the preservation of the property, the usufructuary
must forthwith inform the owner thereof and permit
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c6 su xac dinh r6 pham vi nghia vu cua cac
bén trong viéc sta chita, bao dam tinh on
dinh gid tri cua tai san.

Thir ba, vé quyén va nghia vu cia chi
s¢ hiru tai san

Quyén husng dung 1a mot vat quyén co
tinh doc lap twong ddi so véi cac vat quyén
khéc, tuy nhién, xét vé ban chit thi vat
quyén nay la vat quyén c6 thoi han trén tai
san cua nguoi khac. Theo quy dinh cta Bo
luat Dan sy hién hanh, khi nguoi huong
dung vi pham nghiém trong nghla vu cua
minh thi cha sé hitu chi c6 quyén “yéu cau
Toa an truat quyén huong dung” ma khong
c6 mot co ché tu bao vé ndo danh cho chu
s hitu (khoan 2 Didu 263). Ngoai ra, chi
khi nguoi huéng dung cd sy vi pham
nghiém trong nghia vu cta minh thi chu so
hitu méi c6 thé yéu cau truat quyén nguoi
huong dung, ma khong dat ra truong hop,
cha s¢ hitu c6 thé cham dut quyén huong
dung caa chu thé huong dung trong céc
truong hop khéc.

Theo quy dinh cua phép luat Théi Lan,
chu sé hitu cd thé phan d6i bat cu viéc su
dung bat hop phap hoic bat hop 1y nao ddi
Véi tai san cua minh. Néu cha so hiru ching
minh duoc quyén caa minh bi de doa thi c6
thé yéu cau ngudi huong dung dua ra bao
dam?®. Néu nguoi huong dung khong dua ra

them to be carried out. In case of default by the
owner, the usufructuary may have the work carried
out at the owner's expense, http://thailaws.com
Nlaw/t_laws/TCCC-book4.pdf, truy cdp ngay
29/03/2018.

 Theo Piéu 1423 Bo luit Dan su va Thuong mai
Thai Lan, quyén nay cia chii so hitu s& khong ap
dung trong trudng hop nguoi cho tai san da gitr lai
cho minh quyén huong dung dbi véi tai san do.
Trudong hop loai trir ndy 1a hop ly bdi nguoi hudng
dung 14 chu s& hitu cta tai san ban dau nén cé toan
quyén st dung tai san theo ¥ chi ciia minh va loi ich

bao dam trong mot thoi gian hop 1y da duoc
an dinh cho muc dich d6, hodc néu bat chap
su phan d6i cua cha so hiru, ngudi d6 van
tiép tuc st dung tai san mot cach bat hop
phap hoic bat hop ly, toa &n c6 thé chi dinh
mot nguoi khac quan ly tai san thay cho
nguoi do... Vi quy dinh nay, ban than cha
s& hiru ¢6 thé ty minh thuc hién quyén bao
vé tinh toan ven tai san cia minh, khéng
nhat thiét phai thdng qua toa &n.

Do d6, dé diéu chinh vé van dé& nay mot
cach tron ven, chiing t6i dé xuét tach quyén
huong dung thanh hai loai: (i) Quyén huong
dung la vat quyén xac lap theo y chi caa chu
s hiru (theo thoa thuan hoac theo di chuc)
va (ii) Quyén huong dung la vat quyén phap
dinh (theo luat dinh).

Theo d6, quyén huong dung theo y chi
ctia chu so hitu s& mang tinh tuyét ddi, viéc
yéu cau cham dut hoic thay doi khong vi ly
do vi pham cua bén huong dung la khong
duoc ghi nhan bai 1€, ban than chu so hitu
phai xac dinh dugc tir dau muc dich cua
minh cling nhu pham vi quyén va nghia vu
cua nguoi huong dung, tranh truong hop tu
y cham dat quyén huong dung, gay can tre
va anh hudong dén viéc thuc hién quyén cua

ctia nguoi duoc cho (cha s hitu sau) khong thé dat
€ao hon so voi nguoi da tang cho tai san do.

Section 1423. The owner may object to any unlawful
or unreasonable use of the property. If the owner
proves that his rights are in peril, he may demand
security from the usufructuary, except in the case of
donor who has reserved to himself the usufruct of the
property given.

If the usufructuary fails to give security within a
reasonable time fixed for the purpose, or if, in spite
of the owner's objection he continues to make use of
the property unlawfully or unreasonably, the Court
may appoint a Receiver to manage the property in
his stead. Upon security being given the Court may
release the Receiver so appointed, http://thailaws
.com/law/t_laws/TCCC-book4.pdf, truy cép ngay
29/03/2018.
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nguoi huong dung trén tai san hudng dung.
Con ddi véi quyén huong dung theo luat
dinh, can quy dinh 13 cac trudng hop ngudi
huong dung khong dugc phép lam, ciing
nhu co ché phap 1y trong nhiing truong hop
vi pham d6. Viéc xac dinh cac truong hop
han ché quyén huéng dung theo luat dinh
cling chinh 1a cach thuc bao vé quyén va loi
ich cua chu s& hitu, dong thoi bao dam tinh
toan ven gia tri cua tai san huong dung.

Thit tu, vé thoi han hueng dung

Viéc thuc hién quyén huong dung trong
thoi gian dai hay ngan sé anh huong dén
viéc thuc hién quyén so hiru. Do d6, Bo luat
Dan sy da dit ra thoi han téi da cua quyén
huong dung dé bao dam dung hoa lgi ich
gitra cac chu thé ddi véi cing mot tai san.
Khi thoi han d6 két thac thi quyén huong
dung s& cham dut. Tuy nhién, viéc xac dinh
thoi han caa quyén huong dung da hét trong
nhiéu truong hop phil hop véi quy dinh cua
luat, nhung khong phu hop véi thuc tién
khai thac quyén huong dung.

Vi du: A cho B quyén huéng dung tai
san cua minh trong vong 30 nam, B huong
dung dugc 5 ndm thi cho C thué lai quyén
huong dung d6 trong 25 nam con lai va C
d3 thanh toan toan bd tién thué quyén
huong dung cho B, nhung C hudng dung
dugc 5 nim thi B chét. Theo quy dinh thi
quyén huong dung caa C ddi véi tai san caa
A s& cham dut.

Theo vi du trén, sb tién ma C da thanh
toan cho B tuong ung vdéi 20 nam huong
dung con lai s& duoc giai quyét nhu thé nao
la mot van dé phac tap. Néu vu viéc xay ra
trén thuc té s& kho c6 phuong an giai quyét
phi hop. Theo quan diém cua chlng t6i,
viéc gigi han thoi han cua quyén huong
dung téi da hét cuoc doi ciia ngudi huong
dung dau tién 1a c& nhan vé hinh trung da
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lam thay d6i ban chat cua quyén huong
dung, dong thoi dan dén nhitng mau thuin
Véi cac quy dinh phép luat khac co lién
quan. C6 thé thiy, néu B khong chét thi viéc
C thuc hién quyén huong dung trong thoi
gian 20 nam con lai khong anh hudng cling
nhu khong cé su khac biét vai truong hop B
chét va C thyc hién quyén huong dung
trong 20 nam con lai. Hon nira, thoi han caa
quyén huéng dung trong vi du nay l1a bao
nhiéu nam hoan toan 1a su thoéa thuan cua
cha so hitu tai san va nguoi ¢6 quyén huong
dung. Do d6, néu ban than cha so hitu vén
chap nhan hiéu lyc cia quyén huong dung
trong thoi han con lai thi phap luat ciing can
phai tén trong y chi cua ho. Tt nhirng lap
luan nay chdng toi cho rang, viéc gigi han
thoi han t6i da ciia quyén huong dung chi
phu hop véi truong hop cac bén khéng cé
thoa thuan va luat khong co quy dinh. Trong
truong hop cac bén co6 thoa thuan hoac luat
c6 quy dinh thi phai tuén theo sy thoa thuan
hoic quy dinh d6. Vi vay, dé dam bao
nguyén tic ty dinh doat va thoa thuan cua
céc bén trong quan hé dan sy, khoan 1 Diéu
260 nén dugc stra doi theo huéng: “Thoi
han cia quyén hwong dung do c&c bén théa
thudn hogc do ludt quy dinh. Trueong hop
cac bén khong thoa thugn va ludt khéng quy
dinh thi thoi han hwong dung toi da dén hét
cudc doi cua nguwoi hwong dung dau tién
néu nguwoi huong dung la cd nhan va ...
Bén canh dé, quy dinh tai khoan 2 Diéu
260: “Nguoi huong dung c6 quyén cho thué
quyén huéng dung trong thoi han quy dinh
tai khoan 1 Piéu ndy”, duong nhu dang dé
cap dén mot quyén cua ngudi huong dung
la quyén cho thué quyén huéng dung chi
khéng chi don thuan 1a dé cap dén thoi han
ctia quyén huong dung. Dé tranh gay ra hiéu
nham, khoan nay can dugc quy dinh hop ly
hon theo hudng: “Thoi hagn ma nguoi
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hwong dung cho thué quyén hueng dung
ciing phai phu hop véi thoi han theo quy
dinh tai khoan 1 diéu nay ”.

Ngoai ra, truong hop quyén huong
dung dugc trao cung ltc cho hai nguoi tro
lén (khdng phai truong hop dugc cip cho
ngudi dau tién sau d6 nguoi ndy cho nguoi
khéc thyuc hién quyén huong dung dé huong
loi) thi v&i cac quy dinh hién hanh, viéc xac

dinh thoi han cua quyén huéng dung s& gap
it nhiéu kho khan. Cu thé, s& khdng thé xéc
dinh duoc thoi han cia quyén huéng dung
t6i da dén hét cudc doi cua ngudi huong
dung dau tién khi d6 13 hai c4 nhan tré 1én.
Theo quan diém cua ching tdi, trong truong
hop nay, thoi han cua quyén huong dung
nén xéac dinh theo ca nhan huéng dung song
sau cung.

(Tiép theo trang 38 - Tham phdn khéng chuyén...)

Vi vay, su tham gia caa hoi thim nhan
dan theo tinh ngau nhién cé thé hd trg cho
tham phéan nhitng kién thic chuy@n mén
nghiép vu caa ho. Sy tham gia cua hoi thim
nhan dan c6 kién thac chuyén mén hep
cling gitp cho viéc xac dinh sy that vu an
duoc dé dang hon. Hoi tham s& gidp cho
viéc dua ra phan quyét dam bao tinh khéch
quan, “dung nguoi, ding toi, ding phap
luat”. Mat khac, tinh dai dién ngau nhién
cia hoi tham s& gilp bao dam quyén lam
chu cua nhan dan trong hoat dong xét xu;
dua tiéng noi tir phia xa hoi vao qua trinh
Xét xir; ting cudng mdi quan hé giira tda &n
va nhan dan; va tuyén truyén phép luat dén
cong ddng dan chang.

Thet hai, vé tham quyén cua hoi tham,
nhu da noéi ¢ trén, toa an ¢ Viét Nam hoat
dong theo nguyén tac tap thé va quyét dinh
theo da s6, nghia la nhiing hoi tham c6 kién
thac phap ly va kinh nghiém xét xir ban
chuyén lai c6 quyén tuong duong véi céc
tham phan chuyén nghiép. Pay l1a diéu rui
ro dé din dén nhitng sai 1am trong phén
quyét. Trong hai md hinh gitta Nhat Ban va
Hoa Ky, ¢ thé thay, mé hinh ciia Nhat Ban
gan giii va c6 nhiéu nét trong dong voi Viét
Nam hon, nghia 1a hoi tham & ca Nhat Ban

va Viét Nam déu cung quyét dinh cac van
dé vé dinh toi va dinh khung hinh phat. Do
d6, viéc hoc hai mo hinh tir Nhat Ban sé& dé
tuong thich va kha thi hon 1a m6 hinh tu
Hoa Ky, noi ma ciu tric phan chia nhiém
vu gitra tham phan va boi tham vién hoan
toan khac biét gitra van dé xac dinh su that
va van dé 4p dung luat.

Nhu vay, nén quy dinh rang, mot phéan
quyét chi c6 thé cd hiéu luc néu c6 sy nhat
tri cua it nhat mot tham phéan chuyén nghiép
tai phién toa. Diéu nay dan tai viéc sé luong
thanh vién cua phién toa it nhat phai cé hai
tham phan chuyén nghiép trong mot hoi
ddng xét xtr ngay ca & cip so tham thay vi
mot tham phéan va hai hoi thim nhu hién
nay. Quy dinh nay vira dam bao tiéng noi
cia nhan dan, vira dam bao sy 6n dinh va
lién tuc cua phap luat.

T6m lai, ché dinh nhan dan tham gia xét
xtr 1a mot ché dinh tién bo va tit yéu cua
hau hét cac nganh tu phéap trén thé gigi véi
nhiéu ¥ nghia va vai tro trong mot xa hoi
dan chu. Viéc hoan thién ché dinh nay giup
nang cao tinh dan chu va ting budc xdéa bo
khoang céach gitra cong ly cua phap luat va
cong ly ciia cong dong.
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BAN VE CHU THE THUC HIEN GIAO DICH CO NGUY CO
PHAT SINH TU LQI TRONG CONG TY CO PHAN

Nguyén Trung Dwong”
Ngd Thi Kim Hoang™

Toém tit: Giao dich ¢ nguy co phdt sinh tu loi trong cac logi hinh doanh nghi¢p
ndi chung va trong cong ty co phan néi riéng 1a mét vdan dé kha phirc tap. Trong céc
giao dich nay can nhdn dién chinh x&c céc chu thé thiec hién hanh vi; tir @6, phdp ludt
méi ¢6 nhitng quy dinh phil hop nham diéu chinh, kiém soat va han ché anh huwéng cia
cac giao dich c6 nguy co phdt sinh tw loi déi véi cdng ty va cac co déng cua cong ty.
Bai viet Iy giai, phan tich ngi dung quy dinh cua phap lugt hi¢n hanh vé cac nhom chui
thé trén.

Abstract: Transaction for personal benefits in many forms of enterprises generally
and in joint stock companies specifically is a complex issue. In said transaction, there is
a need to identify the exact subjects conducting such behavior; thereby, the law shall be
enacted accordingly to regulate, control and minimize the effect of transactions for
personal benefits towards the company and its stockholders. The paper explains and

analyzes the substantive provisions of current law on said groups of subjects.

1. Giao dich c¢6 nguy co phat sinh tw
loi va cha thé thuc hién giao dich c6 nguy
co tw loi trong cong ty cé phan

1.1. Giao dich c6 nguy co phit sinh tw
lgi trong cdng ty cé phan

Giao dich tu loi tir khi xuat hién cho
dén nay duoc nhac dén véi rat nhiéu thuat

ngit khac nhau nhu “self-dealing™,
“tunneling”? hoac “self-interested
transaction”... chung c6 thé bao ham nhau

nhung khong loal trir nhau. Thuat ngir dugc
st dung chinh théng va duoc thira nhan

* Kk
f

Khoa Luat Thuong mai
Tp. HS Chi Minh.

! Bryan A. Garner (West Group, 2009), Black’s Law
Dictionary 9" ed, ISBN 0-314-29949-7, tr. 1940.

2 Vladimir Atanasov, Bernard Black, Conrad S.
Cicotello (2011), “Law and tunneling”, Journal of
Corporation Law, Vol. 37, tr. 1-49.

3 Lé Pinh Vinh, Kiém soat giao dich w lpi trong
cdng ty theo Lugt Doanh nghiép, Tap chi Luat hoc,
s6 01, ndm 2004, tr. 54.

— Truong Pai hoc Luat
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rong réi trén thé gioi hién nay la “self-
dealing”. Tir dién Black’s Law Dictionary
dinh nghia “self-dealing” la viéc tham gia
vao mét giao dich vi lgi ich cua chinh minh
thay vi loi ich ctia ngudi iy thac*. Chuyén
gia tai chinh Ken Kernaghan va John
Lanford lai dinh nghia “self-dealing” la
truong hgp mot nguoi thuc hién mot hanh
dong véi tu cach ci nhan ma ho cd tham
quyén quyét dinh va cho chinh ho mét loi
ich nao do°.

Phap luat Viét Nam hién hanh chua c6
mot dinh nghia chinh thic, cu thé ndo vé
giao dich co6 nguy co phat sinh tu lgi. B9
luat Dan sy nam 2015 chi dua ra quy dinh
vé “giao dich” duoc hiéu don gian 1a hop
dong hoic hanh vi phap 1y don phuong lam

4 Bryan A. Garner, tldd, tr. 1940.

5 Kernaghan Ken; Langford John (July, 1990), The
Responsible Public Servant, Langford Halifax: The
Institute for Research on Public Policy, tr. 142.
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phat sinh, thay d6i hoic cham dut quyén,
nghia vu dan su®. Phap luat doanh nghiép
ciing chi dua ra nhitng nhimg quy dinh vé
hop ddng, giao dich giira cong ty voi ngudi
c6 lién quan. Do @6, hién nay van chua co
mot cach hiéu théng nhat vé giao dich c6
nguy co phét sinh tu lgi, nhung c6 thé nhan
dién giao dich nay véi dac trung co ban d6
la: Nhaizng giao dich c6 kha ndang gdy thiét
hai vé tai san hodc quyén lgi cho cong ty do
nguoi dai dién cong ty tham gia giao dich
lam dung Vi thé ciia minh dé thyc hién céc
giao dich nham thu lgi cho cé nhan.

1.2. Chi thé thuc hign giao dich co
nguy co phdt sinh tw lpi trong cong ty cé
phan

Phap luat doanh nghiép Viét Nam hién
hanh ghi nhan bén cha thé thuc hién giao
dich c6 nguy co phat sinh tu lgi trong cong
ty co phan tai khoan 1 Diéu 162 Luat Doanh
nghi¢p nam 2014. Theo d6, giao dich gitra
cac chu thé nay véi cong ty phai duoc Pai
hoi dong cd dong hodc Hoi dong quan tri
chap thuan:

1.2.1. C6 déng, nguwoi dai dién theo iy
quyén cia nhém cé déng

Pay 1a nhom chu thé dau tién ma phap
luat doanh nghiép diéu chinh dya trén yéu
t6 so hiru. Hop ddng, giao dich cua chu thé
nay vai cong ty dugce xac dinh la mét trong
nhiing giao dich c6 nguy co phat sinh tu 19i
boi ho nam giir ty 18 ¢6 phan pho thong dén
muc c6 thé chi phéi viéc quan 1y cling nhu
mot s6 hoat dong cua doanh nghiép.

Theo quy dinh tai khoan 2 Diéu 114
Luat Doanh nghiép nim 2014 thi c6 déng
hodc nhoém ¢ dong so hitu tir 10% tong s6
co phan phé théng tro 18n trong thoi han
lién tuc it nhat 06 thang hoic mot ty 1é khac

6 Pidu 116 B0 luat Dan sy nam 2015.

nho hon quy dinh tai Diéu Ié cng ty thi bén
canh cac quyén cua cd déng néi chung con
c6 thém maot sb quyén dic biét khac. Co thé
don cir mot sé quyén quan trong nhu sau:
Quyén dugc dé cir ngudi vao Hoi ddng
quan tri va Ban kiém soét; quyén duoc xem
xét va trich luc s6 bién ban va cac nghi
quyét caa Hoi ddng quan tri, bdo céo tai
chinh gitra nim va hang nam theo mau cua
hé théng ké toan Viét Nam va cac béo cao
cuia Ban kiém soat; quyén dugc yéu cau Ban
kiém soat kiém tra ting vain dé cu thé lién
quan dén quan 1y, diéu hanh hoat dong cua
cong ty khi xét thiy can thiét.

Véi nhiing quyén dac thu trén, cac co
déng nay hoan toan c6 thé chi phdi hoat
dong cua doanh nghiép.

Chinh vi vay, bén canh viéc trao cho
nhém cha thé ndy cac quyén dic thi nhiéu
hon nhém c¢6 dong nam giit ¢6 phan phd
théng véi ty 1€ nho hon 10% thi Luat Doanh
nghiép nam 2014 cing dat ra nhitng rang
budc nhat dinh nhiam han ché tinh trang cac
cha thé loi dung quyén dé gay thiét hai cho
doanh nghiép va cac c6 dong khac. Mot
trong s6 do 1a quy dinh giao dich gitra cong
ty va céc chi thé nay phai duoc sy dong y
ciia Pai hoi ddng cd déng hodc Hoi dong
quan tri.

1.2.2. Nguroi quan ly cbng ty

Nhom chu thé thi hai ma Luat Doanh
nghiép diéu chinh 1a ngudi quan ly trong
cdng ty ¢6 phan. Theo quy dinh tai khoan
18 Piéu 4 Luat Doanh nghiép nam 2014 thi
ngudi quan ly doanh nghiép dugc hiéu la
“ngwoi Quan ly cong ty va nguoi quan ly
doanh nghiép tuw nhén, bao gém chi doanh
nghiép tw nhan, thanh vién hop danh, Chu
tich Hgi dong thanh vién, thanh vién Hgi
dong thanh vién, Chu tich c¢éng ty, Cha tich
Héi dong quan tri, thanh vién Hgi dong
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quan tri, Giam doc hodc Tong giam doc va
ca nhan gii chi#c danh quadn ly khac co
tham quyén nhan danh cong ty ky két giao
dich cia céng ty theo quy dinh tai Diéu 1¢
cong ty”.

C6 thé noéi, nguoi quan ly doanh nghiép
néi chung va trong céng ty c6 phan noi
riéng la cha thé dong vai tro hét sec quan
trong trong viéc diéu hanh, quan ly hoat
dong cua cong ty, la nguoi thuong xuyén,
lién tuc va nim rd nhét dién bién, tinh hinh
kinh doanh hang ngay caa cong ty. Dac biét
trong cong ty co phan — loai hinh doanh
nghiép hoan toan dua trén co s ddi von thi
nguoi quan ly cong ty cang dong vai tro
quan trong. Tham chi, trong nhiéu truong
hop, ¢6 déng cua cdng ty ¢ phan chi quan
tam téi gid cua co phiéu cong ty trén thi
truong chang khoan ting hay cé tirc duoc
chia hiang nim “cé 16i” cha hoan toan
khong quan tam tsi hoat dong diéu hanh,
quan ly doanh nghiép trén thuc té. Do do,
quyén luc ciia nguoi quan ly cdng ty trong
nhitng truong hop nay rat 16n. Xuat phat tir
viéc duoc trao qua nhiéu quyén trong quan
ly cbng ty, chi thé nay rat dé loi dung vi tri
“dai dién cho doanh nghiép” hoac nhitng
thong tin mat c6 duogc tir vi tri nay dé thuc
hién c4c giao dich nham “vun vén” loi ich
cho cé nhan.

Mac du phap luat doanh nghiép da co
quy dinh vé nghia vu cta ngudi quan ly
cong ty nhu’: Thyc hién cac quyén va nghia
vu duoc giao mot cach trung thuc, can
trong, tét nhit nham bao dam lgi ich hop
phap tbi da ctia cong ty; trung thanh vai loi
ich cua cong ty va cb dong; khong st dung
thong tin, bi quyét, co hoi kinh doanh cua
cong ty, dia vi, chirc vu va st dung tai san

7 Pidu 160 Luat Doanh nghiép nim 2014.

48

cta cong ty dé tu lgi hoic phuc vu loi ich
cua to chirc, ca nhan khéc. Tuy nhién, trén
thuc té, xu huéng loi dung chic vu quan ly
hay nhing thong tin c¢6 duoc tir vi tri nay dé
thuc hién cac hanh vi truc loi ca nhan rat
phd bién. Trong tdc pham Cua cai cua cac
dan toc (The Wealth of Nations), nha kinh
té hoc ndi tiéng Adam Smith di cho rang,
v6i dic tinh cua cong viéc quan ly, cac cb
dong khong nén ky vong va tin tuong rang
nguoi quan ly cdng ty s€é hanh dong nhu ho
muén, bai 18 ngudi quan ly cdng ty ludn cé
xu huéng thiéu siéng nang, man cén va loi
dung vi tri cia minh dé tim kiém loi ich c&
nhan cho chinh ho hon la cho cac ¢6 dong
va cong ty8. Hay noi cach khéac, voi vi tri
cia minh, nguoi quan 1y cong ty dugc cho
la udén c6 xu hudng tu loi.

Do d6, bén canh viéc cac c¢6 dong can
chu dong, thuong xuyén giam sat hoat dong
ciia ngudi quan ly cong ty nham dam bao
loi ich cia minh, can phai sir dung céc co
ché thich hop dé han ché sy phan héa loi ich
gitra c6 dong va ngudi quan ly cdng ty bang
cach: (i) Thiét Iap nhitng co ché dii ngd
(compensation mechanisms) thich hop cho
cac nha quan tri va (ii) Thiét lap co ché
gidm sat (supervisory mechanisms) hiéu qua
dé han ché nhitng hanh vi khéng binh
thuong, tu loi ctia ngudi quan ly cong ty®.
Luat Doanh nghiép ciing “dong gop” thém
mot co ché nham giam thiéu nguy co phat
sinh tu loi tir c4c chu thé quan ly khi quy
dinh giao dich giita cong ty ¢6 phan véi chi
thé quan |y cua chinh cong ty d6 phai duoc
su ddng y va chap thuan cua Pai hoi dong
¢ dong hoic Hoi dong quan tri.

8 Adam Smith, The Wealth of Nations, 1776, Nxb.
Metalibri, tr. 800.

9 Bui Xuan Hai, Hoc thuyét vé dai dién va mdy van
dé cua phap lugt cong ty Viét Nam, Tap chi Khoa
hoc phap Iy, s6 4 (41), nam 2007.
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1.2.3. Doanh nghiép lién quan va nguoi
c6 lién quan cua cé déng so hiru trén 10%
tong so co phan pho théng va nguoi quan 1y

Nhém chu thé cudi cing ma khoan 1
Piéu 162 diéu chinh l1a cac chu thé co lién
quan caa hai nhém chu thé ké trén: Ca nhan
cO lién quan hoac doanh nghiép cé lién
quan. Cac chu thé nay co thé duoc nhan
dién nhu sau:

Thez nhdt, xac dinh tu cach nguoi co
lién quan: Theo dinh nghia tai khoan 17
Diéu 4 caa Luat Doanh nghiép nam 2014 thi
ngudi c6 lién quan 1a t6 chic, ca nhan co
quan hé truc tiép hoic gian tiép véi doanh
nghiép trong mot sb truong hop nhat dinh.
Trong d6, hai nhom chu thé c6 lién quan
gan véi hai nhém cha thé da dé cap ¢ trén.
Céa nhan co lién quan c6 thé hiéu bao gom:
Vo, chong, cha d¢, cha nudi, me dé, me
nudi, con dé, con nubi, anh rudt, chi ruét,
em rudt, anh ré, em ré, chi dau, em dau cua
nguoi quan ly céng ty hoac cua thanh vién,
c6 dong so hiru phan vén gop hay c6 phan
chi phéi*®. Doanh nghiép co lién quan c6
thé hiéu la: Doanh nghiép trong d6 nhiing
nguoi, cong ty quy dinh tai cac diém a, b, c,
d, d, e va h khoan nay s¢ hitu dén muc chi
phdi viéc ra quyét dinh cia cac co quan
quan ly & doanh nghiép do*t.

Tuu trung lai trong truong hop nay,
nguoi ¢ lién quan cua cac chu thé 1a co
dong, nguoi dai dién co dong s& hitu tu
10% c6 phan pho théng tré 1én va ngudi
quan ly cua cdng ty cd thé hiéu la céc ca
nhan, t6 chac c6 méi lién hé véi hai cha thé
nay, c6 thé bi hai chu thé nay chi phi dé

10 Hidm d khoan 17 Didu 4 Luat Doanh nghiép nim
2014.
1 piem g khoan 17 Diéu 4 Luat Doanh nghiép nim
2014.

cung thuc hién giao dich gay thiét hai cho
cong ty.

Xét trong mdi quan hé véi cong ty thi
néu nhu hai nhém chua thé: (i) C6 dong,
ngudi dai dién cb dong sé hiru tir 10% cd
phan phé théng tro 18n va (i) Nguoi quan ly
cua cong ty c6 mdi quan hé truc tiép voi
cong ty théng qua quyén sé hitu va quyén
diéu hanh thi nhém cha thé thi ba nay lai
duogc x4c dinh c6 mdi quan hé gian tiép
trong mdi quan hé véi cong ty thong qua hai
nhém cha thé con lai. Hay néi cach khac ddi
véi hai nhém chu thé trén, viéc thuc hién
cac giao dich c6 nguy co phat sinh tu lgi la
tryc tiép con ddi voi ngudi ¢o lién quan thi
viéc thuc hién cac giao dich nay 1a gian tiép.

Ther hai, sy can thiét phai diéu chinh
dbi véi nguoi co lién quan: Xuat phét tur
chinh méi quan hé giita ngudi ¢6 lién quan
VGi cac chu thé 1a nguoi quan ly cong ty
hoic c6 dong nam giir ty 1& ¢ phan chi
phdi, nguoi c6 lién quan cd thé biét dugc
cac théng tin noi bo, tinh hinh tai chinh, céc
mdi quan hé lam an cua cong ty, lgi dung
cac thong tin trén dé thyc hién cac giao dich
c6 nguy co phat sinh tu lgi, gay thiét hai
cho cong ty. Trong thuc té, viéc cong ty ky
két cac hop ddng, giao dich véi “ngudi nha”
hodc “cong ty nha” cia Giam doc hoic
Tong giam ddc nham muc dich truc loi dién
ra kha nhiéu. Bé han ché tinh trang dé, phap
luat di dua loai giao dich ndy vao nhém can
kiém soat — tirc can phai dugc sy thong qua
cia Pai hoi ddng cd dong hoic Hoi ddng
quan tri.

2. Thuc trang quy dinh vé cha thé
thuc hién giao dich c6 nguy co phat sinh
tu loi trong cong ty cé phan va giai phap
hoan thién

2.1. Xdc dinh “ngwoi co lién quan”
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Dé han ché téi da cac giao dich c6 nguy
co phat sinh tu lgi néi chung ciing nhu trong
cong ty ¢b phan néi riéng, can két hop kiém
soat noi bo cong ty va dua vao phap luat
doanh nghiép. Theo phép luat doanh nghiép,
diém mau chét dé diéu chinh duoc loai giao
dich nay la phai lam rd khai niém “nguoi ¢
lién quan”.

Tuy nhién, thuc té hién nay cho thiy
viéc nhan dién ngudi cd lién quan trong cac
giao dich c6 nguy co phat sinh tu lgi 1a mot
van dé kha phuc tap. Khong chi riéng dbi
v6i phép luat thue dinh caa Viét Nam ma
phap luat cua cac quéc gia trén thé gigi
ciing khong dua ra khai niém vé nguoi c6
lien quan. Khoan 34 Piéu 6 Luat Chang
khoan nam 2006 dwa ra dinh nghia vé nguoi
c6 lién quan 1a: “Ca nhan hoic t6 chuc cé
quan hé véi nhau” trong mot s6 trudng hop
cu thé. C6 thé nhan thay, quy dinh nay khé
chung chung va nhiéu truong hop con gay
khé khan trong viéc xac dinh nguoi co lién
quan trén thyuc té. Theo chuan muc ké toan
quéc té s6 24 (IAS 24), mot bén duogc coi 1a
ngudi ¢ lién quan néu nam quyén kiém
soat hoiac c6 anh huong dang ké hoic co
quyén dong kiém soét trong viéc dua ra cac
quyét dinh vé tai chinh va hoat dong cua
cong ty*2. Nguyén tic quan trj cua T6 chic
hop tac va phét trién kinh té (OECD) da c6
cach tiép can twong tu khi cho rang, bén cé
lién quan bao gom cac chu thé co thé kiém
soat hoic chiu sy kiém soat chung, thanh
vién ban giam ddc, co dong 16n, thanh vién
gia dinh cta ho va nhitng nguoi nim gitr vi
tri quan ly cha chét®.

12 |AS 24 — International Accounting Standard 24,
Related Party Disclosures, 2010, tr. 1.

13 |FC — T chrc tai chinh quéc té tai Viét Nam, Cac
nguyén tdc quan tri cong ty ciza OECD, 2010, tr. 55.
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Luat Doanh nghiép nam 2014 quy dinh
vé chu thé “ngudi co lién quan” chua thuc
su rd rang ca vé mat cau chir 1an noi ham
cua khai niém. Cu thé, c6 su khong théng
nhat giita dinh nghia tai khoan 17 Diéu 4 va
Diéu 162 Luat nay.

Khoan 17 Piéu 4 Luat Doanh nghiép
nam 2014 quy dinh: “Nguoi c6 lién quan
duoc hiéu 1a to chuc, c& nhan c6 quan hé
tryc tiép hodc gian tiép véi doanh nghiep
trong cac trrong hop sau day:

a) Cong ty me, nguoi quan ly céng ty
me va ngudi c6 tham quyén b6 nhiém nguoi
quan 1y d6 ddi véi cong ty con trong nhdm
cong ty;

b) Coéng ty con ddi véi cong ty
me trong nhdm cong ty;

¢) Nguoi hoac nhém ngudi cd kha nang
chi phdi viéc ra quyét dinh, hoat dong cua
doanh nghi¢p do thong qua co quan quan ly
doanh nghiép;

d) Nguoi quan ly doanh nghiép;

d) Vo, Chéng, cha dé¢, cha nudi, me d¢,
me nudi, con dé, con nudi, anh rudt, chi
rudt, em rudt, anh ré, em ré, chi dau, em dau
cta nguoi quan ly céng ty hoac cua thanh
vién, c6 dong so hiru phan vén gop hay cd
phan chi phdi;

e) C4 nhan duoc ty quyén dai dién cho
nhiing nguoi, céng ty quy dinh tai cac diém
a, b, ¢, d va d khoan nay;

g) Doanh nghiép trong d6 nhiing nguoai,
cong ty quy dinh tai cac diém a, b, ¢, d, d, e
va h khoan nay c6 sg hitu dén mic chi phéi
viéc ra quyét dinh cua cac co quan quan ly &
doanh nghiép do;

h) Nhom nguoi thoa thuan cung phdi
hop dé thau tom phan vén gop, c¢6 phan
hoac loi ich ¢ cong ty hozc dé chi phdi viéc
ra quyét dinh cia cong ty”.
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Theo d6, nguoi cd lién quan trong
truong hop nay duoc hiéu 1a cac t6 chuc, ¢
nhan cé quan hé truc tiép hoac gian tiép
“vyoi doanh nghiép .

Khoan 1 Piéu 162 quy dinh vé hop
ddng, giao dich gitta cong ty ¢ phan véi
cac d6i tuong phai dugc Pai hoi dong cb
dong hodc Ho6i dong quan tri chap thuan,
trong d6 co hai truong hop:

“a) C6 dong, nguoi dai dién uy quyén
ciia c6 dong so hiru trén 10% tong s ¢o
phan phé théng cua cong ty va nhimng nguoi
¢ lién quan cua ho;

b) Thanh vién Hoi déng quan tri, Giam
déc hodc Tong giam dbc va nguoi cd lién
quan cua ho;”

O quy dinh nay, ngudi c6 lién quan lai
dugc hiéu la cac ca nhan cé quan hé voi “cé
déng, nguoi dai dién 1y quyén cua cé dong
s¢ hizu trén 10% tong sé c¢é phan phé théng
Ciia cong ty”’ VA “thanh vién Hpi dong quan
tri, Gidm déc hodc Téng gidm doc”.

Nhu vay, mot van dé dit ra 1a ngudi 6
lién quan cuia cac chu thé dugc quy dinh tai
diém a, b khoan 1 Diéu 162 la nhiing chi
thé nao? Co dong nhat véi dinh nghia vé
nguoi ¢o lién quan dugc néu tai khoan 17
Piéu 4 Luat Doanh nghiép hay khong? Khi
ap dung quy dinh tai Biéu 162 thi cd thé dan
chiéu t6i dinh nghia nguoi c6 lién quan
duoc néu tai khoan 17 Diéu 4 hay khéng?
Va néu c6 thi viéc dan chiéu nay c6 hop ly
hay khong? Theo quan diém cia nhém tac
gia thi khong thé ddng nhat khéi niém nguoi
¢6 lién quan theo quy dinh cua hai diéu luat
nay. Bai Ig:

Thir nhat, vé mit cau chir: Quy dinh tai
khoan 17 Diéu 4 d¢ cap dén nguoi co lién
quan cua doanh nghiép, con quy dinh tai
diém a, b khoan 1 Didu 162 d& cap dén
ngudi ¢6 lién quan caa cac chu thé duoc néu
tai hai diém nay.

Tht hai, vé& mat noi ham khai niém:
Néu nhin tir goc d6 nguwroi c6 lién quan cua
doanh nghiép quy dinh tai khoan 17 Diéu 4
va quy dinh tai Diéu 162 thi Diéu 162 s& co
pham vi rong hon noi ham tai diém & khoan
17 Piéu 4 noi trén; c6 thé bao gdm cac ddi
tugng khac nhu con ré, con dau, chau néi, ...
Nhitng d6i twong nay trén thuc té hoan toan
c6 thé duoc coi 1a ngudi cd lién quan cua
ngudi quan ly cdng ty hodc co dong so hitu
co phan véi ty 1é c6 thé chi phdi trong cong
ty 6 phan.

Nhu vay, Luat Doanh nghi¢p nam 2014
da c6 su nhap nhang trong cach hiéu vé khai
niém “ngudi c6 lién quan”. Piéu nay & mot
khia canh nao d6 da khién cho nhiing bién
phap kiém soat giao dich co6 nguy co phat
sinh tu loi trong cdng ty ¢4 phan théng qua
viéc cong khai, minh bach thong tin; thong
qua cua DPai hoi dong cd dong ddi vai giao
dich,... tr¢ nén khoéng con y nghia. Bén
canh d6, mot s6 dbi tuong 1a nguoi quan ly
cong ty hoic co6 dong so hitu ¢d phan chi
phdi di lgi dung sy nhap nhing nay dé
“lach ludt” trén thyc té. Vi du, luat quy dinh
cac giao dich cua cong ty véi vo, chong,
con dé,... cua nguoi quan ly cdng ty can
phai dugc sy chap thuan cua Pai hoi dong
co dong hoac Hoi ddng quan tri thi cac chu
thé nay c6 thé lach luat bang cach thuc hién
cac giao dich voi nhitng chu thé khac ma
luat khong quy dinh nhu con dau, con ré cua
minh. V& mat ban chét, cac giao dich nay
cling tiém an cac nguy co phat sinh tu loi,
nhung vi luat khéng ghi nhan cac chu thé
noi trén nén khong c6 co s¢ dé diéu chinh.

Tur nhitng phan tich trén, thiét nghi
phap luat doanh nghiép nén quy dinh vé
nguoi ¢O lién quan trong giao dich véi cong
ty theo huéng mém déo hon dé cé thé bao
quat hét cac chu thé thuc hién giao dich cé

o1
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nguy co phat sinh tu loi. C6 thé tham khao
quan diém: “Néu duoc nguyén tic chung
hon 1 1iét ké c&c c& nhan, thé nhan cd lién
quan”; boi 18, “khai niém ngudi co lién
quan phai ¢6 noi ham du rong dé cé thé bao
gom cac loai giao dich tiém an kha ning
hién hitu loi dung giao dich”*®. Phap luat
doanh nghiép c6 thé nhan dién nguoi o lién
quan nhu sau: “Ngudi cd lién quan la cé
nhan hoic té chuc 1a mot bén trong giao
dich véi cong ty, co thé chi phdi dén viéc
xé&c 1ap giao dich mot cach truc tiép hoic
gian tiép va co kha nang loi dung giao dich
dé tu 1gi cho minh”*®. Theo d6, khi xem xét
t6i cha thé 1a nguoi c6 lién quan trong giao
dich c6 nguy co phat sinh tu lgi néi chung
va trong cong ty ¢ phan noi riéng can tap
trung vao hai yéu td: (i) Sy xung dot loi ich
khi tham gia vao giao dich — tirc la chi thé
nay vira mong mudn “thu vén” loi ich cho
minh, vira mong muén tdi da hoa lgi ich cua
cong ty ma anh ta dugc “ty quyén” bao vé
va (i) Kha ning lgi dung giao dich nay dé
thu loi ich cho ca nhéan, ddng nghia vai viéc
gay thiét hai cho cong ty.

2.2. Pham vi ngwoi c6 lién quan trong
giao dich vgi doanh nghiép

Nhu da trinh bay & phan trén, viéc xéac
dinh nguoi ¢ lién quan trong giao dich vai
doanh nghiép c6 y nghia hét sicc quan trong
trong viéc xac dinh mét giao dich c6 phai la
giao dich c¢6 nguy co phat sinh tu lgi hay

14 Joseph A. Mc Cahery and Erik P.M Vermuelen,
Corporate Governance Crises and Related Party
Transactions: A Post — Parmalat Agenda, Oxford
University, 2005, tr. 150.

15 OECD - Organisation For Economic Co-Operation
And Development, Methodology For Assessing The
Implementation Of The Oecd Principles Of
Corporate Governance, 2007, tr. 89.

16 Nguyén Thi Van Anh, Nhdn dién nguoi co lién
quan va giao dich giia cong ty véi nguoi cd lién
quan, Tap chi Luat hoc, s6 12, nam 2013, tr. 3.
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khong. Didu 162 c6 dé cap dén cac chu thé
thuc hién giao dich c6 nguy co phat sinh tu
loi, tuy nhién theo quan diém cua nhém tac
gia thi quy dinh tai Diéu 162 1a chua day du
va chua bao quat hét cac ddi twong cé thé
thyc hién hanh vi nay.

Thi# nhat, vé di twong 1a chu s& hitu
nam gitr tr 10% cd phan phd théng cua
cong ty tré 1én. Con sé 10% sé luong co
phan pho thdng cua cong ty lién quan dén
quyén chi phdi mot s6 hoat dong nhat dinh
cia cong ty. Tuy nhién, con sé 10% mang
tinh chét tuong ddi va c6 thé chi ding voi
cac cong ty co phan c6 quy mé nho dén
vira. Bai I8, dbi véi cac cong ty cd phan co
quy md ¢ dong 16n hoic siéu Ié6n ma ching
ta van thuong goi 1a cong ty dai chdng,
cong ty niém yét thi viéc ¢ dong so hitu
mot ty 1¢ c6 phan nho hon 10% van c6 thé
dugc xem 1a mot co dong 16n va co quyen
chi phdi toi cac quyét dinh va hoat dong cua
cong ty. Do d6, thiét nghi luat nén quy dinh
theo huéng linh hoat hon vé ty Ié s& hitu ¢6
phan c6 thé chi phdi cua cac cd dong dé bao
quat hét cac truong hop loi dung vi thé chi
phdi nay dé thuc hién céc giao dich nham
muc dich tu 1gi cho ca nhan.

Thi# hai, vé dbi tuong la cha thé quan
ly, diéu hanh cong ty. Piém b khoan 1 Piéu
162 Luat Doanh nghi¢p nam 2014 chi gidi
han céc cha thé quan ly cong ty bao gom:
Thanh vién Hoi dong quan tri, Giam dbc
hoic Tong giam dbc. Trong khi d6 nguoi
quan ly cong ty trén thyuc té con c6 thé 1a
nhiéu chu thé khéc theo quy dinh cia Luat
Doanh nghiép va cua diéu ¢ cong ty. Khoan
18 Piéu 4 dinh nghia vé ngudi quan ly cua
doanh nghiép c6 ndi ham rong hon rat nhiéu
so v4i Diéu 162. Cu thé, theo khoan 18
Diéu 4 thi nguoi quan ly doanh nghiép duoc
hiéu 1a: “Ngwoi qudan Iy céng ty va nguoi
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quan ly doanh nghiép fur nhdn, bao gom chui
doanh nghiép tw nhan, thanh vién hop danh,
Chu tich Héi dong thanh vién, thanh vién
Héi dong thanh vién, Cha tich cong ty, Chu
tich Hgi dong qudn tri, thanh vién Hgi dong
quan tri, Giam doc hodc Tong giam doc va
ca nhan gii chi#c danh quadn ly khac co
tham quyén nhan danh cong ty ky két giao
dich cia céng ty theo quy dinh tai Piéu 1¢
cong ty”.

Nhu vay, diém b khoan 1 Biéu 162 vo
hinh trung da gidi han giao dich c¢6 nguy co
phat sinh tu loi cua dbi twong 1a nguoi quan
ly véi doanh nghiép chi p dung ddi véi ba
chu thé Ia thanh vién Hoi ddng quan tri,
Giam dbc hoic Tong giam ddc ma bo qua
giao dich cua cac cha thé quan ly khac véi
cong ty. Trong khi céc giao dich nay vé ban
chat hoan toan twong dong nhau vé nguy co
phat sinh tu loi. Ho déu 1a nhitng nguoi
quan ly, diéu hanh cong ty nén it nhiéu van
¢6 duoc nhitng théng tin hodc co hoi dé
thuc hién cac hanh vi vai muc dich tu loi ca
nhan. Vay tai sao Luat Doanh nghiép nam
2014 lai bé qua nhirng nguoi quan ly céng
ty khac?

Pao luat cong ty cia An D6 nam 2013
dinh nghia vé bén lién quan (related party)
bao gom rét nhiéu chu thé khac nhau. Riéng
d6i vai chua thé 1a ngudi quan ly cong ty thi
khong chi dung lai ¢ viéc quy dinh vé Giam
d6c hay Tong giam déc ma con 1a “nguoi
quan ly chu chét” (a key managerial
personnel)’. Theo d6, ngudi cd lién quan
trong giao dich véi cong ty c6 thé 1a nhiing
ngudi quan ly chu chdt khac bén canh Giam
déc hogdc Tong giam ddc.

7 The Companies Act 2013 of India, Chapter | —
preliminary, Article 2 — Definitions, section 76 —
“related party”.

Ngoai ra, phép luat An Do con thura
nhan sy ton tai cia mot s6 chu thé khéc
cling c6 thé thyc hién cac giao dich phat
sinh tu loi. Cu thé 1a: Bdt ky ai dwa ra Ioi
khuyén, hwong dan ma Gidm déc hodc
nguoi quan ly cua céng ty thuwong cd xu
hieong, théi quen nghe theo dé quyét dinh
Cac van de; trir truong hop nguoi duwa ra 10
khuyén do co chirc nang dwa ra loi khuyén
chuyén mon*8. Do do, thiét nghi Luat Doanh
nghiép ciing nén ghi nhan thém céc cha thé
khac ma trén thyc té gian tiép hoac tryc tiép
c6 thé thuc hién cac giao dich c6 nguy co
phat sinh tu lgi nhu trong quy dinh caa phap
luat An Do.

Két luan

Viéc diéu chinh nhiing giao dich c6
nguy co phat sinh tu lgi trong cac loai hinh
doanh nghiép ndi chung va trong cong ty cb
phan noi riéng 1a thuc su can thiét nham han
ché t6i da thiét hai cho cong ty; dong thoi
cling chinh 13 mot bién phép nham bao vé
quyén loi cua cac ¢ dong, dac biét 1a cac cd
déng thiéu sb. Van dé quan trong nhat cua
viéc xac dinh cac giao dich nay chinh la
viéc nhan dién duoc cac chu thé 1a nguoi c6
lién quan trong mdi quan hé vai cong ty. P6
c6 thé la co dong nam quyén chi phoi -
trong méi quan hé so hiru; 1a Giam ddc,
Tong giam ddc, thanh vién Hoai dong quan
tri - trong mdi quan hé quan 1y, diéu hanh;
hay cac ddi tugng 14 nguoi c6 lién quan cua
cac chu thé nay. Tat ca cac noi dung nay
can phai dugc quy dinh mot céch rd rang va
cu thé dé &p dung va trién khai trén thyc té.

18 The Companies Act 2013 of India, Chapter | —
preliminary, Article 2 — Definitions, section 76 —
“related party”: “Any person on whose advice,
directions or instructions a director or manager is
accustomed to act: Provided that nothing in sub-
clauses (vi) and (vii) shall apply to the advice,
directions or instructions given in a professional
capacity”.
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VUNG NHAN DIEN PHONG KHONG
VA THUC TIEN THIET LAP CUA HAN QUOC

Tran Thi Thu Thay”

Tom tat: Bai viét phan tich khai niém, cdc ddc diém cia Vung nhan dién phong
khdng, so sanh Vung nhdn dién phong khong véi Viing thong bao bay. Trén co so dé,
phan tich cac van deé phap Iy lién quan dén Vung nhdn dién phong khéng cua Han Quac

va dwa ra mét sé nhdn xét.

Abstract: The paper analyzes the definition and features of Air Defense
Identification Zone, and puts it in comparison with Flight Information Regions. On that
basis, it analyzes legal aspects relating to the Air Defense Identification Zone of South

Korea and makes several observations.

1. Khai quéat chung vé Vang nhin
dién phong khéng

1.1. Khéi niégm Vung nhgn dién phong
khong

Vung nhan dién phong khéng (Air
Defense Identification Zone — ADIZ) la
viing nam ngoai khéng phan duong nhién
ciia mot qudc gia va dugc qudc gia do thiét
lap thong qua mot tuyén bb don phuong dya
trén yéu cau vé bao dam an ninh hoic céc
loi ich khéc caa qudc gia thiét lap.

Pugc ddnh gia 1a mot “san pham” cua
chién tranh lanh, ban dau ADIZ duoc van
hanh dé tao diéu kién cho viéc nhan dang
s6m may bay va giam tan suat ciing nhu cac
nguy co hién hiru cua sy ngan chan khong
vanl. Cho toi nay, nhiéu qudc gia don
phuong thiét 1ap va thuc hién ADIZ nhu
mot phan cua hé thdng canh bao sém an
ninh qudc gia. Hoa Ky 1a quéc gia dau tién

“ThS., Khoa Phap luat qudc té, Trudng Dai hoc Luat
Ha Noi.

YJoélle Charbonneau, Katie Heelis and Jinelle
Piereder, Putting Air Defense Identification Zones on
the Radar, Policy Brief — CIGI Graduate Fellows
Series, No.1, June 2015, trang 2,
https://www.cigionline.org/sites/default/files/graduat
e_fellows_pb_no.1.pdf, truy cép ngay 23/2/2018.
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thiét 1ap ADIZ trén khu vuc bién quéc té
vao nim 1950 nham phan ung d6i Voi
nhitng cang thang chién tranh lanh (thang
9/1950, Nghi vién Hoa Ky stra d6i Pao luat
Hang khong dan dung nam 1938, cho phép
quy dinh vé an ninh lién quan dén phuong
tién bay dan sy khi Tong théng xac dinh dé
Ia hanh dong bt bugc vi an ninh qudc gia).
Hoa Ky da dua ra cach hiéu vé AIDZ nhu
sau: “Vung nhan dién phong khéng (ADIZ)
Ia khu vuc khéng phgn bao trum Ién vung
dat hodc ving nude, trong dé viéc xde dinh
vi tri va kiém soét tat ca cac may bay (trir
may bay B¢ Qudc phong va may bay thuc
thi phap lugt) 1a can thiét vi loi ich an ninh
quoc gia’®. Pay ciing 1a tién Ié dé sau d6
Canada, Nhat Ban, Pai Loan, Han Quéc va
Iceland... thiét 1ap ADIZ. Tuy nhién, sau

2 Elizabeth Cuadra, “dir Defense Identification
Zones: Creeping Jurisdiction in the Airspace”,
Virginia Journal of International Law (1977), Vol
18, tr. 492.

3 Handar Subhandi Bakhtiar, Nur Akifah Djanur,
Muhammad Ashri, Marcel Hendrapati, Air Defense
Identification Zone (ADIZ) in International Law
Perpective, Journal of Law, Policy and
Globalization, Vol.56, 2016, tr. 16-23,
https://www.researchgate.net/publication/312630871
_Air_Defence_ldentification_Zone_ADIZ in_Intern
ational_Law_Perspective, truy cap ngay 23/2/2018.
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khi chién tranh lanh két thic, mot sé qubc
gia nhu Iceland, Na Uy da tuyén bd d& bo
AIDZ. Tinh dén nay cé khoang 20 qudc gia
thiét 1ap thanh cdng cac vung nhan dién
phong khong la: Hoa Ky* Nga, Canada,
Nhat Ban, Han Quéc, Anh...

Tai chau A, ADIZ cua Nhat Ban duoc
Hoa Ky thiét lap trong thoi gian quan doi
nudc ndy chiém déng quan dao Ryukyu sau
Thé chién thir hai. Ngay 31/9/1969, Hoa Ky
chuyén giao quan ly ADIZ cua Nhat Ban
cho Chinh phu Nhat Ban. Nhat Ban mo
rong ving nay hai 1an vao nam 1972 va
2010°. Tuong ty, ADIZ & Han Québc duogc
thanh 1ap boi Hoa Ky vao nam 1951 trong
chién tranh Triéu Tién va dugc mé rong vao
nam 2013. ADIZ ciing di dugc tuyén bé boi
Philippines, Malaysia, An D¢, Viét Nam,
Myanmar va Pai Loan trong thoi ky chién
tranh lanh®. Gan day nhat, Trung Québc da
thiét 1ap ADIZ cia minh trén Bién Hoa
Pong thong qua tuyén b cua Bo truong Bo

4 Hoa Ky la qudc gia dau tién thiét lap ADIZ vao
nim 1950 nhiam ddi phé vai viéc Lién X6 thuc hién
cac chuyén bay tuan tra biang may bay ném bom
chién Iugc gan khong phan cua Hoa Ky. Giai doan
nhitng ndam 1950 (sau thé chién) 1a mot giai doan
phtrc tap, ca vé chinh tri va quan su. Tu tuéng chinh
tri ddi lap nhau cua cac quéc gia sau thé chién ciing
nhu viéc khdng ngirng nang cap, cai tién cong nghé
quan sy khién cho cac qudc gia ding truéc cac nguy
co khong thé luong truéc duge. Hon nita, sau vu
khang bo ngay 11/9/2001, cling v&i cac nguy co an
ninh méi, Hoa Ky tiép tuc ting cuong thiét lap ADIZ
trén thyc té. Hién nay, hé thong ADIZ cia Hoa Ky
bao gdm 5 khu vuc nho: ADIZ By Pong, ADIZ Bo
Tay, ADIZ Alaska, ADIZ Hawaii, ADIZ Guam.
Tiép ndi sau Hoa Ky, Canada ciing thiét lap ving
ADIZ cua minh vao ndm 1951 v6i muc dich tuong
tu.

5 B6 Ngoai giao Nhat Ban, Hgi ngh; bao chi, sita doi
Khu vuc nhdn diégn phong khoéng (ADIZ)
http://www.mofa.go.jp/announce/fm_press/2010/6/0
625 _01.html, truy cap ngay 23/2/2018.

6 Elizabeth Cuadra, tldd, tr. 495.

Quéc phong Thuong Van Toan vao ngay
23/11/2013.

Theo quy dinh tai Diéu 1.1 Chuong 1
Phu luc XV Céng uéc vé hang khong dan
dung, ky ngay 07/12/1944 (Coéng udcC
Chicago niam 1944), ADIZ duogc hiéu 1a
“khodang khdng phdn ddc biét dwroc thiét 1gp
véi phgm vi nhdt dinh, tai dé yéu cau cac
phuong tién bay bugc phai tuén thu theo
phuong thirc nhgn dang dac biét va/hoac
cac thu tuc bao cdo mang tinh bé sung cho
bén lién quan cung cdp dich vu khong
Iuu 8. Muc dich ctia cdc ADIZ 1a “xdc dinh
diing tat ca cac may bay tiép cdn khu vuc dé
dam bdo an toan truoc khi bay vao khong
phdn quéc gia. ADIZ thuong dwoc thiét 1ap
bgi cac quac gia ven bién. Xudt phat tir ddc
thl, cac may bay chuyén dgng nhanh, cé thé
dat téc dé vurot qua 500 hdi ly, dan téi yéu
cau thiét Igp pham vi ADIZ réng lén can
thiét d@é dam bao thoi gian phan ing cua
Ccac quéc gia. ADIZ thirong c6 pham vi réng
I6n viot ra ngodi ranh gidi 1anh thé quoc
gia nham bdo dam di thoi gian ddap 1ing yéu
cau an ninh trén khong .

" Chico Harian, China creates new air defense zone
in East China sea amid dispute with Japan,
https://www.washingtonpost.com/world/china-create
s-new-air-defense-zone-in-east-china-sea-amid-dispu
te-with-japan/2013/11/23/c415f1a8-5416-11e3-9ee6-
2580086d8254story.html?noredirect=on&utm_term=
.de83deedh99a, truy cap ngay 3/5/2018.

8 Phy luc XV Céng uéc Chicago. Xem toan vin tai:
https://www.icao.int/safety/ais-aimsg/AISAIM%20
Meeting%20MetaData/AlS-AlIMSG%2012/Study%
20Notes/SN%203%20Appendix%20A%20-%20Ne
w%20Annex%2015%20(consolidated%20draft).pdf,
truy cap ngay 6/4/2018.

% lan E. Rinehart and Bart Elias, China’s Air Defense
Identification Zone (ADIZ) (CRS Report No.
R43894) (Washington, DC: Congressional Research
Service, 2015), tr. 2, https://china.usc.edu/sites/
default/files/article/attachments/crs-2015-china-air-
defense-identification-zone.pdf, truy cdp ngay
23/2/2018.
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Trén co s& nghién ctu dinh nghia trén,
két hop voi bdi canh lich sir hinh thanh
ciing nhu thyc tién thiét 1ap ADIZ cua céc
qudc gia, co thé rat ra mot sé diém quan
trong vé ADIZ nhu sau:

Thir nhdt, vé muc dich thiét lap ADIZ:
ADIZ dugc thiét 1ap nhu 13 mot vang dém
dé nhan dién cac phuong tién bay nudéc
ngoai trudc khi bay vao khéng phan quéc
gia; do d6, muc dich thiét l1ap ADIZ I cung
cAp cé4c bién phéap phong ngtra dé bao vé
cha quyén lanh tho ddi voi khong phan
qudc gia ciing nhu bao dam qudc phong, an
ninh caa qudc gia d6. Trén thuc té, lich su
thiét lap ADIZ cua cac qubc gia cho thay,
viéc thiét 1ap nay la can thiét nham kiém
soat nhitng nguy co gay hai cd thé xuat hién
tur cac phuong tién bay nudc ngoai trudc Khi
bay vao khong phan québc gia. Hay néi cach
khéac, cac qubc gia thuong thiét 1ap ADIZ dé
nhan dién cac phuong tién bay dang c6 xu
huéng tién vao khdng phan caa minh, tao
diéu kién xac dinh liéu cac phuong tién bay
nay c tao nguy co anh huong/de doa dén
an ninh quéc gia hay khong.

Thir hai, vé déi twong ap dung: Céc
qudc gia c6 nhitng quy dinh khac nhau vé
d6i tueong ap dung trong ADIZ, c6 thé nhan
thiy diéu nay thong qua thuc tién cua Hoa
Ky va Canada — hai qudc gia dau tién thiét
lap ADIZ. Hoa Ky xac dinh cac phuong
tién bay chi phai tuan tha cac quy dinh cta
ADIZ khi bay vao/bay ra hoic xuat phat
tir/roi khoi 1anh thd Hoa Ky hoac vang troi
quéc gia'®. Hay noi cach khac, nghia vu
tuan tha cac quy dinh vé nhan dién trong
ADIZ chi dit ra cho cac phuong tién bay cé
y dinh bay vao hoac hoat dong trong khong
phan qubc gia cua Hoa Ky. Trong khi do,
Canada yéu cau tat ca cac phuong tién bay

10 Hidy 14, Phan 9 Luat cac quy dinh Lién bang cua
Hoa Ky.

56

hoat dong trong ADIZ cia nudc nay, ké ca
may bay khong c6 y dinh thuc hién céac
hoat dong hang khdng trong vung troi
Canada, déu phai tuan thu cac quy dinh vé
nhan dién do Canada dit ra'l. Quy dinh cua
Canada cling dugc 4p dung tuong tu trong
ADIZ duogc Trung Quéc thiét lap tai Bién
Hoa Déng?2,

Ngoai ra, cac qudc gia co thé gisi han
dbi twong 4p dung bang cach quy dinh loai
trir phuwong tién bay khong phai tuan thu khi
hoat dong trong ADIZ (phuong tién bay
quan sy hay phuong tién bay dan su).

Thee ba, vé vi tri va pham vi thiét lgp:
AIDZ c6 thé duoc thiét lap trong pham vi
khéng phan quéc gia hozc bao trim 1én mot
phan khéng phan qudc té tiép lién véi
khong phan quéc gia. Do do6, cac ADIZ
thuong duoc thiét 1ap boi cac quoc gia ven
bién. Thuc tién tir nam 1950 dén nay cho
thdy, chwa c6 mot qudc gia khoéng cd bién
nao tirng tuyén b ADIZ®. Trong sé khoang
20 qudc gia da thiét 1ap ADIZ, mdi quéc gia
déu c6 nhitng quy dinh cu thé, riéng biét vé
pham vi nhung phan 16n cac ADIZ thuong

1 By Giao thong Canada, Thong bao téi phi cong
(Notice to Airmen — NOTAM) s6 22/55, Quy dinh
vé kiém soét an ninh vai phuong tién bay, doan 53.
Xem thém: Elizabeth Cuadra, tldd, tr. 494.

12 Ngay 23/11/2013, Chinh phu nuéc Cong hoa nhan
dan Trung Hoa (Trung Quéc) tuyén bé thiét lap
Ving nhan dién phong khong trén Bién Hoa Pong
(ECS ADIZ) ddng thoi dua ra cac quy tic nhan dang
Vi cac phuong tién bay trong khu vuc nay (Aircraft
Identification Rules for the East China Sea Air
Defense Identification Zone), theo dé, quy tic dau
tién 1a moi phuong tién bay hoat dong trong ECS
ADIZ phai tuin tha cic quy dinh vé nhan dang
(khong phan biét phuong tién bay do co vao/khong
vao khong phan cua Trung Qudc).

Xem thém: lan E. Rinehart and Bart Elias, tldd, tr. 40.
13 Yinan Bao, Reflections on the Establishment of the
Chinese Air Identification Zone, IALS Student Law
Review, Volume 1, Issue 2, Spring 2014, tr. 4-9,
http://sas-space.sas.ac.uk/5613/1/2085-3030-1-SM.
pdf, truy cap ngay 6/4/2018.
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bao trum Ién mot phan vung troi quoc té.
Tuy nhién, do chu quyén cua cac qUOc gla
khong dugc mé rong ra vung tr0| qudc té
nén vé nguyén tic, mac du cac qudc gia co
thé vién dan quy dinh tai Diéu 11 Cong udc
Chicago nam 1944 vé viéc ban hanh va é&p
dung cac quy dinh phap luat cua minh déi
V61 phuong tién bay hoat dong trong vung
troi qudc gia dé lam co s¢ phap ly cho VIeC
thiét lap cac AIDZ, nhung cdc quy tac vé
nhan di¢n trong ADIZ (vén 1a cac quy dinh
don phuong cua qudc gia thiét Iap) khong
nham muc dich mg rong chu quyen quéc
gia ra vuing troi quéc té ma hudng dén muc
dich bao d¢am an toan an ninh qudc gia. Do
d6, qudc gia thiét lap ADIZ & ving troi
quéc té (noi ton tai quyén tu do hang
khong) khong c6 quyén yéu cau nhan dién
va ap dat cac bién phap ngin chin ddi Véi
phuong ti¢n bay chi bay qua ma khong vao
viing troi cua cac qudc gia nay**

Thir tw, vé cac thi tuc ap dyng doi Voi
cac phwong ti¢gn bay hogt dong trong
ADIZ: C6 thé ndi, cac ADIZ do cac quoc
gia khéc nhau thiét 1ap s& c6 cc quy dinh
khac nhau. Tuy vay, cac ADIZ thuong yéu
cau phuong tién bay phai tuan tha mot sd
quy dinh cu thé nhu: Nop ké hoach bay cho
cac co quan quan ly hang khdng thich
hop®®, thuong xuyén bao céo vi tri hoat
dong, duy tri trang thai b&o céo hai chiéu,
¢6 du hiéu nhan biét quéc tich cua phuong
tién bay, phai tuan thu hanh lang bay do
nudc d6 quy dinh.. Neu may bay nao
khong tuan thu céac yeu cau cua qudc gia
thiét 1ap ADIZ thi c6 thé phai chiu sy can

4TS, Nguyén Toan Thing va ThS. Pham Thi Bic
Ha, “Khdi niém vung nhdn dién phong khong”, Ky
yéu Hoi thao Nhitng van dé phap ly va thuc tién vé
ving nhan dién phong khong trong Luat quéc té,
Truong Pai hoc Luat Ha Nai, thang 5/2017.

15 C6 thé 1a bo phan quan 1y khong luu, tram cung
cap dich vy bay hozc tram lién lac san bay...

thiép nhat dinh tir phia cac quéc gia nay
nhu: Ha d6 cao, tiép dit cang som cang tét
tai san bay thich hop, bi bay chan...

Thir nam, vé thei gian c6 hiéu luc cia
ADIZ: Mot s6 quéc gia quy dinh viéc thanh
lap ADIZ trong van ban phap luat hoac
thong qua cac tuyén bd chinh thuc, dong
thoi viéc ADIZ dugc ap dung vo thoi han
cho dn khi bi huy bo chinh thic. Tuy
nhién, cling c6 truong hop ADIZ dugc ap
dung trong moét khoang thoi gian gidi han vi
yéu cau an ninh cu thé tai thoi diém d6t°.

Mot cau hoi dat ra rang: Viéc thiét lap
ADIZ c6 hop phap hay khong? Cho dén
nay, Luat qudc té chua c6 nhitng quy dinh
cu thé 1am co so phap ly chinh thac cho
viéc thiét 1ap ADIZ. Phu luc XV cua Cong
udc Chicago nam 1944 chi dua ra dinh
nghia ADIZ chir khdng c6 thém bat ky quy
dinh nao lién quan dén viéc cho phép hay
cam céc quoc gia thiét 1ap ADIZ, ciing nhu
cac tiéu chUan ADIZ. Thuc té, duong nhu
luat phap qudc té khong cam cac quoc gia
thiét lap ADIZ. Vi vay, viéc cac qudc gia
don phuong tuyén bd thiét lap ADIZ la
khong trai véi phap luat qudc té, tuy nhién,
lwu ¥ viéc thiét 1ap ADIZ nay khong duoc
anh huong dén loi ich hop phép cua cac
qudc gia khac c6 lién quan.

Nhin chung, ADIZ c6 thé dugc hiéu
mot cach ngan gon théng qua 6 nodi dung
sau: (1) Puoc thiét 1ap nham bao vé an ninh
qudc gia; (2) Quy dinh vé viéc nhap canh
trugc khi vao khéng phan qubc gia; (3)
Thuc hién thdng qua cac thu tuc xac dinh va
kiém soat phuong tién bay; (4) Ap dung cho
tat ca cac loai phuong tién bay (phuong tién

16 Nhu truong hop ciia Nam Phi tuyén bé thiét lap
ADIZ tam thoi vao nam 2012 dé nhim muyc dich
dién tap quan sy thi ADIZ nay chi c6 hiéu luc tir
ngay 26/7/2012 dén ngay 4/8/2012. Xem thém tai:
https://www.atns.co.za/PDF/Products%20and%20Se
rvices/S060_2012.pdf, truy cap ngay 8/4/2018.
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bay quan su hay dan sy); (5) Thuc hién sy
cudng ché thdng qua viéc ngan chin; (6)
Dugc ap dung trong pham vi khéng gian va
thoi gian rong 16n. ADIZ thiét lap can cir
vao: Thuc tién thuc hién cua cac quéc gia
(qudc gia dau tién thuc hién 1a Hoa Ky);
quyén tu vé theo luat tap quéan qudc té; quy
dinh cua Cong wdc Chicago va Cong udc
cia Lién hop quéc vé Luat Bién nim 1982
(UNCLOS)'.

1.2. Phéan biét Vung nhdn dién phong
khéng va vung théng béo bay

Vung théng béo bay (Flight Information
Region — FIR) la thuat ngr dung trong quan
ly bay, dé chi nhitng khu vuc trén khong
dugc thiét 1ap véi gisi han xac dinh, trong
d6 cung cap dich vu théng bao bay va dich
vu bao dong theo quy dinh cua To chirc
Hang khong dan dung quéc té (International
Civil Aviation Organization — ICAO) nhim
tao diéu kién cho viéc quan ly ving troi va
ving khéng luu trén ving troi. Can phén
biét ADIZ véi FIR vi trén thyc té, cac ving
nay c6 thé chong lan nhau mot phan veé
pham vi, tuy nhién quy ché &p dung véi mdi
vung nay lai khéc nhau.

Vé muc dich thiét 1gp: FIR duoc thiét
lap nham tao diéu kién thuan loi va dam bao
cho hoat dong an toan hang khong. bay
cling 12 hoat dong cung cap dich vu cho cac
tau bay dan dung c6 lich trinh bay cu thé
hodc céc tau bay dan dung khong cd lich
trinh bay, nhung c¢6 nhu cau st dung dich
vu théng bao bay (c6 thé hiéu rang, viéc sir
dung dich vu théng bao bay ma quéc gia co
FIR cung cap la mét su tu nguyén, cac tau

7 Roncevert Almond, Article “Clearing the Air
Above the East China Sea: The Primary Elements of
Aircraft Defense Identification Zomes”, Harvard
National Security Journal, 2016, Vol. 7, tr. 126 —
198, http://harvardnsj.org/wp-content/uploads/2016
[02/Almond-PUBLISH.pdf,  truy cdp  ngay
23/2/2018.
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bay dan dung khong cd lich trinh bay cu thé
(nhu tau bay ca nhan) thi khong can tuan
thu theo cac chi dan nay, tuy nhién phai
dam bao céc yéu té an toan hang khong).
Nguoc lai, ADIZ duoc thiét 1ap nham muc
dich dam bao an ninh quéc gia théng qua
viéc y8u cau phuong tién bay nudc ngoai
khi hoat dong trong ADIZ tuén thu cac quy
dinh vé nhan dang.

Vé déi twong ap dung: FIR chi &p dung
Vdi cac phuong tién bay dan sy va co lich
trinh bay*é, tuy nhién ADIZ c6 thé &p dung
v4i ca phuong tién bay dan sy va phuong
tién bay quan sy (tuy thudc vao quy dinh
ctia ting quéc gia).

Vé pham vi thiét lgp: ADIZ c6 thé bao
gom vung troi qudc gia va vung troi qudc
té. Trong khi d6, theo quy dinh tai Phu luc 2
Cong udc Chicago nam 1944, FIR bao gom
ving troi thudc chu quyén 1anh thd caa mai
qudc gia, ving troi dugc uy nhiém quan ly
hodc ving troi quéc té duoc ICAO xéc 1ap
va giao cho céc thanh vién caa ICAO quan
ly. Viéc quyét dinh ranh gigi FIR ciia ICAO
phu thudc vao yéu té dam bao trang thiét bi
quan 1y bay va nang lyc quan 1y khong luu
ciia mdi qubc gia. Nhu vay, xét vé pham vi
thiét lap thi ADIZ do quéc gia thiét 1ap co
thé s& co khu vuc chong lan véi FIR do
chinh minh quan ly.

Vé chii thé thiét Idp: ADIZ do céc qubc
gia tuyén b thiét lap thi FIR do ICAO xéc
Iap va giao cho céac thanh vién cua ICAO
quan 1y dé cung cép cac dich vu khong luu
va hoat dong hang khong dan dung nham
bao dam su an toan cho tau bay khi hoat
dong trong khu vuc do.

Vé thoi gian ¢ higu lec: Thoi gian co
hiéu luc cua ADIZ phu thudc vao tuyén b
don phuong cua qubc gia thiét 1ap tai khu

' Piu 9 Cong uéc Chicago nam 1944 vé Hang
khéng dan dung quoc te.



VUNG NHAN DIEN PHONG KHONG...

vuc nay va qudc gia do s& thuc hién quyén
quan ly caa minh véi ADIZ vinh vién hoic
tam thoi. Thoi gian quan ly cua qudc gia doi
v6i FIR phu thudc vao niang lyc didu hanh
cua qubc gia do, néu ICAO nhan thiy qubc
gia khong con du nang luc quan ly, kha nang
cung cap céc dich vu caa FIR thi ICAO s&
“tugc” quyén quan ly cua quéc gia®®.

Cac quy dinh vé FIR dugc ghi nhan khé
cu thé va rd rang trong Phu luc 2 va Phu luc
11 cua Cong udc Chicago nam 1944, do do
cac qudc gia thanh vién cia Cong wdc co
nghia vu phai tuan thu cac quy dinh mot
cach tan tam, thién chi. Nguoc lai, quy ché
vé ADIZ hién nay kha long 1éo, chua co quy
dinh rd rang ma cha yéu théng qua cac
tuyén b don phuong va phap luét caa qudc
gia. Do d6, rat kho budc cac phuong tién
bay nudc ngoai phai thyc hién nghia vu véi
qudc gia thiét 1ap ADIZ khi hoat dong trong
khu vuc nay. Thu tuc tré nén phac tap hon
nita khi ADIZ ciia mot qudc gia chong lan
véi FIR do chinh minh quan ly hoac trong
mot sb truong hop s& chong 1an vai FIR do
qudc gia khac quan ly. Nhu vay, khi tiép can
vung nay, phuong tién bay phai thuc hién
cac nghia vu nhu bao cdo, nhan dang... véi
hai hoic nhiéu co quan quan ly FIR va
ADIZ khac nhau. Cu thé, viéc bdo céo toa
d6, nhan dang va lich trinh bay cho quéc gia
quan ly FIR 1a nhdam myc dich dam bao an
toan hang khong dan dung, dong thoi
phuong tién bay duoc hd tro cac dich vu ma

19 Nhu truong hop cta Viét Nam, trudc ndm 1975,
vung théng bao bay phia Nam Viét Nam la FIR Sai
Gon va dugc ICAO giao cho Chinh quyén mién
Nam Viét Nam quan ly. Sau ndm 1975, do nang luc
hang khong Viét Nam sau chién tranh con yéu kém
nén ICAO da giao quyén didu hanh tam thoi ving
thong bao bay nay cho ba Trung tdm kiém soét
duong dai Hong Kong, Bangkok, Singapore dam
nhi¢ém. Dén nim 1994, Viét Nam méi duoc ICAO
trao lai quyén diéu hanh FIR H5 Chi Minh (d6i tén
tir FIR Sai Gon).

FIR d6 cung céap. Trong khi d6, nghia vu
thong béo tsi qudc gia thiét 1ap ADIZ lai
nhiam muc dich dam bao an ninh cho chinh
qudc gia thiét 1ap. RO rang, mic do quan
trong cuia an ninh quéc gia ludn duge wu tién
hang dau, nén du bat tién nhung cac phuong
tién bay trong mot s truong hop van phai
thuc hién nghia vu bao céo, nhan dang hai
lan. Nhin chung, vé ly thuyét, cac quy dinh
cia ADIZ va FIR khéng méu thuan véi
nhau, nén néu nhu cé su chong Ian vé pham
vi cua ADIZ va FIR cling khong tao ra sy
xung dot. Tuy nhién, trén thyc té diéu nay
mang lai nhimg kho khan va bat tién cho
phuong tién bay nudc ngoai trong viéc dap
tmg d6ng thoi yéu cau cua co quan quan ly
ADIZ va co quan quan 1y FIR (dé nhan dugc
su ho tro tir phia co quan nay)?°.

2. Vung nhan dién phong khéng ciaa
Han Quéc (KADIZ)

2.1. Béi canh lich si ciza Vang nhgn
dién phong khong Han Quéc

Nhu da phan tich ¢ trén, muc dich cac
qudc gia thiét 1ap ADIZ nham tao ra co ché
canh béo sém va thuong cac quéc gia sé
thiét 1ap ADIZ khi nhan thiy c6 kha ning
anh huong dén an ninh quéc gia. Han Québc
ciing khong phai ngoai l&. Khi nhic dén
ADIZ cia Han Quéc, c6 hai moc thoi gian
dang luu ¥ 1a nam 1951 va nam 2013 khi
xay ra nhiing su kién ma Han Qudc nhan
thiy c6 nguy co anh hudng dén an ninh,
quéc phong, de doa dén chu quyén qudc gia.

Ban dau, Ving nhan dién phong khong
cia Han Quéc (Korean Air Defense
Identification Zone - KADIZ) duoc thanh

2 TS. Nguyén Piang Thing (2016), Co s¢ phap ly
cua viéc Trung Qudc ldp khu nhén dién phong khéng
tai Bién Pdong va kién nghj doi sach cua Viét Nam,
Pé tai nghién ctu khoa hoc cép co s trong khudn
khd nghién ctu cua Uy ban bién gisi quéc gia, Bo
Ngoai giao, tr. 34.
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lap boi Hai quan Hoa Ky vao ngay
22/3/19512% trong giai doan cao trao cua
cudc chién tranh Triéu Tién, sau khi quan
d6i Trung Quéc phat dong cudc tan cong
vao dau nam 1951. KADIZ duoc thiét lap
nham bao vé Han Quéc chéng lai cac may
bay MIG-15 caa Lién X6 va cac may bay
cua Trung Qudc. Theo tuyén bé thiét lap
KADIZ nam 1951, thi KADIZ khoéng bao
gom leodo (Han Québc con goi 1a Socotra,
con Trung Qudc goi 1a Suyan), mot dao da
ngam nim phia Tdy Nam dao Jeju, Han
Qudc. Pham vi thiét lap cua khu vuc nhan
dién phong khéng Han Qudc nim 1951
dugc Bo Qudc phong Han Quéc khang dinh
lai trong Théng bao sé 27-2008 ngay
31/7/2008 kém theo Nghi dinh thi hanh
Luat vé may bay quan su cia Han Qudc?.
Han Quéc di duy tri KADIZ trong subt 62
nim ké tur chién tranh Triéu Tién. Nhin
chung, KADIZ giai doan nay duoc thiét 1ap
phU hop véi nhu cau quan sy caa Hoa Ky;
cac duong phan khu bao vé khéng gian cua
Han Québc, Nhat Ban va Pai Loan duoc
thiét ké it tring nhau.

Ngay 23/11/2013, Trung Qudc tuyén
bd xac 1ap Vang nhan dién phong khéng
(China Air Defense Identification Zone -
CADIZ) trén bién Hoa Poéng, tring voi
KADIZ & géc Tay Nam, bao trum Ién dao
leodo nhung thyc té viing nay lai nam trong
vung nhan dién phong khong cia Nhat
Ban?®. Tai leodo, Han Quéc di xay dung

21 Thoi diém nay Hoa Ky dang thuc hién hoat dong
quan thac nén Hoa Ky dai dién cho Han Quéc tuyén
bé thiét 1ap KADIZ.

22 Xem thém tai: http://tokdo.kr/detail.php?
number=977&thread=11r03r01, truy cép ngay
25/3/2018.

23 |eodo la mt bai ¢4 ngap nudc sau téi 4,6 mét dudi
muyc nuée bién khi thay triéu xubng thap. leodo nim
& phia Nam Han Qudc trén duong phan dinh gia dinh
giita ving dac quyén kinh té (EEZ) cua Han Quéc va
Trung Qudc, 1a mot diém cha chét trong cac cudc
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mot san bay truc thang va tram nghién ciu
hai dwong va dwa ra lap luan rang ranh giéi
cua hai vung dic quyén kinh té (EEZ) nén
dugc x4c dinh theo nguyén tic céch
déu. Tuy nhién, Trung Qudc lai mudn
khang dinh su “mé rong tu nhién” cua lanh
thé Trung Quéc trong ving bién nay. Bén
canh d6, Han Quéc chi ra rang, khdng phan
bao trum bén trén cac khu vuc bién
xung quanh leodo trudc ngay
23/11/2013 nam trong ADIZ caa Nhat Ban
(JADIZ) chtr khong phai ¢ ADIZ cta Han
Quéc. Tur nhimg nam 1960, Han Quéc da
yéu cau Nhat Ban diéu chinh ving nhan
dién phong khéng ¢ khu vuc nay, tuy nhién,
Nhat Ban da nhiéu lan bac bo?.

Xuat phét tir nhitng 1y do d6, nham muc
dich dap tra lai hanh dong tuyén bé ADIZ
cia Trung Qudc, Han Quéc di cong bd ké
hoach m& rong KADIZ 186 hai |y vé phia
Nam tuong ung voi khu vyc kiém soat
khong luu cua minh (ranh gigi phia Béng va
phia Tay cia KADIZ van giir nguyén), lam
tang kich thudc tong dién tich cua KADIZ
Ién khoang hon 66.000km? (phan dién tich
tang thém khoang hon 25.000km?)%. Ngay
8/12/2013, KADIZ da dugc mo& rong va
chinh thac cé hiéu luc tir ngay 15/12/2013,
khéng chi bao géom leodo dang tranh chép
v6i Trung Qudc, ma con ca nhiing ving
chdng l4an véi JADIZ caa Nhat Ban®.

dam phan vé ranh giéi ving EEZ cua hai nudc nay.
Xem thém tai: https://www.globalsecurity.org/
military/world/rok/adiz.htm,  truy  cip  ngay
25/3/2018.

24 Xem hinh anh vé KADIZ va JADIZ tai:
http://tokdo.kr/detail.php?number=870&thread=11r0
3r01, truy cap ngay 25/2/2018.

% Shannon Tiezzi, China is surprisingly ok with
South Korea’s new ADIZ, https://thediplomat.com
/2013/12/china-is-surprisingly-ok-with-south-koreas-
new-adiz/, truy cap ngay 25/2/2018.

% Xem hinh anh v& KADIZ mé rong theo tuyén b
nam 2013 tai: http://english.hani.co.kr/arti/english
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2.2. Pic diém cha Vung nhdn dign
phong khong Han Quéc

Vé doi twong diéu chinh: Cac quy tic
trong KADIZ duoc &p dung ddi voi moi loai
may bay, ca may bay dan sy, dong thoi,
quan su va ciing khong phan biét may bay
hoat dong trong KADIZ c6 vao khdng phan
caa Han Quéc hay khong?'.

Vé phgm vi: Theo Nghi dinh thi hanh
Luat vé may bay quan sy cua Han Qudc
nim 2008 (sira d6i nim 2011), KADIZ
la khu vuc duoc thiét lap dé phét hién cha
dong, nhan dang va ap dung cac bién phap
thich hop cho céc vat thé bay gan khu vic
nay. KADIZ ctia Han Quéc nim 1951 duoc
danh gia 1a kha hep, khéng phu hop véi FIR
ciia Han Quéc & thoi diém d6. Sau tuyén bd
nam 2013, KADIZ dugc xac dinh boi 11
diém bao trum 1én trén lanh thd Han Qudc,
vuot ra ngoai khong phan quéc té (bén
ngoai lanh hai cua Han Qudc). KADIZ
duoc ma rong theo hudng két hop giira FIR
v6i ADIZ va c6 su chdng lan 1én hai ving
ADIZ cta Trung Qudc va Nhat Ban, nhung
khong bao tram Ién c4c vang lanh thd ma
qudc gia khac yéu sach cha quyén. Phat
ngdn vién Bo Quéc phong Han Québc Kim
Min-Seok cho biét, ADIZ cua Han Quéc s&
khong giéi han cac chuyén bay dan dung
qudc té hay xam pham khdng phan va loi
ich cua céc qubc gia lang giéng®.

Vé thi tuc: DI voi mot may bay nudc
ngoai vao KADIZ phai duoc sy chip thuan
ciia Han Quéc trude 24 gio. Va 1 gio trude
khi cat canh, phuong tién bay phai gui ké

_edition/e_international/614583.html, truy cap ngay
20/2/2018.

21 Joélle Charbonneau, Katie Heelis and Jinelle
Piereder, tldd.

28 Tric Quynh, Han Quéc mé réng viing nhdn dién
phong khdng, https://baomoi.com/han-quoc-mo-
rong-vung-nhan-dien-phong-khong/c/12615667.epi,
truy cap ngay 20/2/2018.

hoach chuyén bay dé dugc cip phép bay va
ban d6 16 trinh phu hop véi ké hoach bay da
duoc phé duyét trong pham vi khong phan
kiém soét, ddng thoi nop mot béo céo bat
bugc theo yéu cau caa bo phan kiém soat
khong lvu Han Qudc. Tuy nhién, néu
may bay bay trong khong phan kiém soét
hoac theo ké hoach bay trinh truéc va c6
nop ké hoach bay thi s& dwoc bo qua cac
bao céo vi tri. Néu Han Quéc nhan thiy
may bay khong xac dinh duoc tiép can tir
bén ngoai KADIZ 5 dim (9km) thi c6 thé
cr mot may bay chién dau cia khong quan
ra danh chan.

Thei gian c6 hiéu luc: Ca KADIZ nam
1951 va KADIZ nam 2013 déu c6 hiéu luc
vinh vién cho t6i khi bi hay bo chinh thic.

Hién nay, co ché thiét lap ADIZ cua céc
qudc gia khong duoc diéu chinh bai bat ky
diéu wéc qudc té ciing nhu bat ky co quan
qudc té nao va khong bi luat qudc té cam.
Viéc giai thich va &p dung quy tic trong cac
ADIZ van con gay tranh cdi. ADIZ do cac
qudc gia don phuong thiét lap, vi vay nd
khong thuc su ¢6 co so phap ly; khdng dua
trén sy dam phan voi cac nudc lang
giéng. Muc dich ciia n6 1a cung cap cho céc
qudc gia mot khu vyc canh bao som, trong
d6 c6 thé s dung cac bién phap dé ngin
chin may bay duoc cho ring de doa toi an
ninh qudc gia. Chinh vi vay, giéng nhu
ADIZ cua hau hét cac quéc gia khac da ton
tai, KADIZ nam 1951 dugc dénh gié l1a phu
hop voi luat phap qudc té va hau nhu khong
c6 y kién phan dbi cua cong ddng qudc té
cling nhu cac bén lién quan. Tuy nhién, vai
KADIZ mé rong nam 2013, do c6 mot phan
chéng lan 1én ADIZ caa Nhat Ban, bao trim
lén dao Ieodo dang tranh chap voi Trung
Quéc nén cac phuong tién bay nudc ngoai
bay vao khu vuc chong lan nay s& phai thuc
hién nghia vu b&o cdo vai ca hai quéc gia
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dang quan 1y KADIZ va JADIZ. Néu xay ra
cac su kién co nguy co anh huéng dén an
ninh qudc gia trong khu vuc chdng 1an nay
s& dan dén sy chong chéo vé tham quyén &p
dung cac bién phap can thiét trong ADIZ
cua hai quéc gia nay. Viéc KADIZ bao trim
1én d4o leodo — khu vire dang c6 tranh chap
vé phan dinh ving EEZ cta Han Quéc va
Trung Quéc ciing lam gia ting thém cing
thang vén ¢ giita hai qudc gia.

3. M@t sé nhan xét

Véi muc dich duoc thiét 1ap nham ngin
chan, phong ngtra cac méi nguy hai téi an
ninh qudc gia, thong thudng ADIZ dugc cac
quéc gia thiét lap khi co nhitng su kién co
nguy co de doa dén an ninh, quéc phong
cia qudc gia. Tuy nhién, vai tinh chat 13
mot bién phap canh bao sém, ngay nay,
ngay ca khi khéng cé nhitng hanh vi de doa
hodc c¢6 nguy co de doa dén an ninh quéc
gia thi cac qudc gia van co thé thiét lap
ADIZ nhu mét co ché dé tao thuan loi hon
cho viéc phong tha qudc gia.

Nhu da phén tich & trén, viéc mot qudc
gia don phuong tuyén bd thiét lap ADIZ
khéng bi cdm nhung can dam bao khdng
anh hudéng dén quyén va loi ich hop phap
cua cac qudc gia khac. Trén thuc té, hién
nay, khdng phai tat ca cac ADIZ duoc cac
quéc gia thiét 1ap déu nhan duoc sy ung hod
cua cong ddng qudc té va cac qudc gia co
lién quan. Trén co s& phan tich truong hop
ADIZ cua Han Quéc, nhan thiy rang, dé
bao dam dung tinh chat caa ADIZ — mot
bién phap canh bao sém, nang cao kha nang
phong thu an ninh quéc gia, thi ADIZ cua
mot qudc gia khi thiét 1ap can dam bao cac
yéu cau sau:

(1) ADIZ cua mét quoc gia khdng
chong ldn 1én FIR do mét qudc gia khac
quan Iy nham tranh viéc phuong tién bay
nudc ngoai bay vao khu vuc chong lan phai
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thuc hién ddng thoi cac thu tuc trao doi
thdng tin véi quéc gia quan ly FIR va phai
cung cap théng tin, tuan thu quy dinh caa
quéc gia quan ly ADIZ. Piéu nay di nguoc
lai vai mot trong c&c muc dich cua Céng
uéc Chicago nam 1944 1a nham don gian
hoa thu tuc vdi cac phuong tién bay dan
dung. Ngoai viéc tao thém ganh nang cho
phuong tién bay, viéc ADIZ cua mot qubc
gia tring FIR cua qudc gia khac con gay
phuc tap cho hoat dong khong luu trong khu
vuc, tham chi ¢d thé anh hudng dén an toan,
an ninh hang khéng.

(2) Quy tdc nhgn dién trong ADIZ cia
mét quoc gia khong &p dung doi véi cac
phuong tién bay nwoc ngoai chi bay qua
ADIZ ma khong cé y dinh bay vao hodc
hoat dong trong khéng phdn cia quéc gia
dé. Muc dich thiét l1ap ADIZ la nham canh
bao sém nén quéc gia thiét lap ADIZ chi c6
thé yéu ciu cac phuong tién bay bay qua
ADIZ d& vao khong phan qubc gia d6 phai
tuan thu cac quy dinh vé nhan dién. Con dbi
Vdi cac phuong tién bay bay qua ADIZ ma
khéng bay vao khong phan qudc gia thi
qudc gia d6 khong thé yéu cau phuong tién
bay nay tuan thu cac quy dinh cua ADIZ.
Diéu 11 Cong uéc Chicago nim 1944 13
diéu khoan duy nhét cho phép quéc gia co
thé dat ra diéu kién vé hoat dong ddi véi cac
phuong tién bay hoat dong tai khéng phan
quéc té, nhung c6 muc dich 1a bay vao hoic
ra khoi 1anh tho cua qubc gia do.

(3) ADIZ cia mét quoc gia khong dwoc
bao trum lén cac ving l&nh thé dang cé
tranh chdp. Mic du viéc thiét 1ap ADIZ
khéng c6 Yy nghia tuyén b xac lap chu
quyén cia mot qudc gia véi khoang khéng
d6, nhung cac phuong tién bay khi & trong
ADIZ van phai tuan tha nhitng quy dinh do
qudc gia quan ly ADIZ dit ra. Bén canh do,
viéc thiét 1ap ADIZ 1a hanh dong don
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phuong, phu thuéc hoan toan vao y chi va
cua qubc gia trong khi chua qubc gia nao co
chu quyén hop phap tai cac ving lanh thd
tranh chip. Vay nén ADIZ bao trim Ién cac
viing 14nh thd dang c6 tranh chip do hanh vi
don phwong caa mét qudc gia la khdng hop
ly; c6 thé 1am gia ting cang thang, di nguoc
lai v&i quy dinh tai khoan 3 Biéu 2 va Diéu
33 caa Hién chuong Lién hop qudc vé viéc
giai quyét céac tranh chap quéc té bang cac
bién phap hoa binh. Tiur truong hop caa Han
Qudc c6 thé thay, khi Trung Quédc tuyén b
CADIZ chéng lan 1én leodo — khu vuc dang
tranh chap gitra Han Qudc va Trung Qudc
d3 1am tinh hinh tranh chap gitra hai qubc
gia nay phic tap hon, dong thoi Han Québc
thuc hién sy tra diia bang cach thiét lap
KADIZ chong lan CADIZ va tranh chap
gitra hai quéc gia kho giai quyét hon trugc.

Déi vaéi Viét Nam, hién nay, nudc ta
dang dugc ICAO giao quan ly 2 FIR Ia FIR
Ha Noi va FIR HS Chi Minh véi dién tich
khoang 1,2 triéu km?, bao gdbm vung troi
cua Viét Nam va vung troi rong Ion trén
Bién Dong?.

Néu mot quéc gia nao do thiét lap
ADIZ ma chong lan 1én céc FIR do Viét
Nam quan ly Ia khéng phu hop véi quy dinh

2 pi véi Viet Nam, bao phi ving troi phia trén
lanh thé Viét Nam hién nay gdbm 3 ving FIR: FIR
Ha Noi, FIR H Chi Minh va FIR Tam A. Ving troi
phia trén quan dao Truong Sa chu yéu thuoc ving
FIR Hb Chi Minh, con ving troi phia trén quan dao
Hoang Sa thudc ving FIR Tam A. Trong d6 ving
FIR Ha Noi do Trung tdm Kiém soat khong luu Ha
Noi (ATCC) quan ly, ving FIR H5 Chi Minh do
Trung tdm Kiém soat duong dai Ho Chi Minh (ACC)
quan ly. Hai ving FIR nay do B6 Giao thong — Van
tai quan ly nha nudc. FIR Tam A do Trung Quéc
quan ly.

Poc thém vé cac FIR do Viét Nam quan ly tai:
http://anninhthudo.vn/chinh-tri-xa-hoi/vung-thong-
bao-bay-fir-la-gi-ai-quan-ly/655655.antd, truy cép
ngay 3/5/2018.

vé quyén tu do hang khéng dugc ghi nhan
tai Diéu 58 va 87 cia UNCLOS nam 1982,
cling nhu muc dich ciia Cong udc Chicago
nam 1944 nhu trén d3 phan tich. Do do,
ngoai viéc thuc hién cac phan tng vé mait
ngoai giao, Viét Nam cd thé can nhéc thuc
hién thu tuc khoi kién quéc gia nay ra Toa
trong tai thanh lap theo Phu luc VII cua
UNCLOS nam 1982, yéu cau toa giai quyét
vé hanh vi thiét 1ap ADIZ trai voi nguyén
tic tu do hang khong duoc quy dinh tai
Diéu 58 va 87 cua Cong udc. Pong thoi,
néu ADIZ cua mot qudc gia trong khu vuc
thiét 1ap, khong chi chong lan 1én FIR do
Viét Nam quan ly, ma con chong lan Ién
FIR do cac qudc gia khac quan ly, trong s6
d6 co cac qudc gia la thanh vién cua Hoi
dong ICAO (nhu Singapore, Malaysia) thi
cac nudc nay co thé yéu cau Téng thu ky
ICAO giai thich vé tinh tuong thich cia
ADIZ véi cac quy dinh hién hanh cua
ICAO vé quan ly hoat dong hang khong
dan dung®.

Toém lai, phu thuoc vao tinh hinh thuc
té, khi cac qudc gia trong khu vuc c¢6 nhiing
hanh vi gay han, nham gia ting cing thing,
Viét Nam s& can nhic lya chon céc bién
phap pht hop khac nhau. Trong d6, can chi
y téi muc d6 nguy hai cua hanh vi vi
pham... Pdng thoi, phai lubn luu ¥ t6n
trong cac quy dinh cua phéap luat quéc té va
tranh tha sy ung ho caa cac qubc gia trong
khu vuc.

30 Tuy nhién, khi khoi kién ching ta phai luu ¥ nén
khoi kien vé viéc giai thich, 4p dung Cong udc thuoe
tham quyén giai quyét cia toa.

31 Tyong tu nhu trudng hop khi Trung Quéc tuyén
bé thiét 1ap ADIZ trén Bién Hoa Dong nim 2013,
Hoa Ky va Nhat Ban d3 yéu cau Téng thu ky ICAO
cho biét mot quéc gia cé quyén kiém soat hoat dong
hang khong trong FIR do mot quéc gia khéc quan Iy
hay khong (théng qua viéc thiét 1ap ADIZ chdng lan
1én FIR do).
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PHAP LUAT VE CAC PHUONG THUC TONG PAT GIAY TO
RA NUOC NGOAI

Ngo Thi Ngoc Anh
Nguyén Hong Bic™

Tém tit: Bai viét phdn tich, so sanh cdc phwong thire tong dat gidy to théng qua co
quan frung wong (Bo Tuw phap), co quan dai dién ngoai giao, dich vu buu chinh duoc
quy dinh trong phap ludt Viét Nam va diéu wéc quoc te Viét Nam la thanh vién. Pong
thoi, bai viét ciing ddnh gid mot s6 bdt cdp, vudng mdc khi tong dat gidy to theo cdc
phirong thirc trén va dé xudt gidi phap nham hoan thién phdp ludt Viét Nam trong linh
vue nay.

Abstract: The paper analyzes, compares means of the service abroad through
central bodies (Ministry of Justice), overseas representative missions, and postal service
provided under Vietnam’s law and international treaties to which Vietnam is a State
Party. Concurrently, the paper also assesses a number of shortcomings and bottlenecks
in the service abroad of documents via said means, and makes proposals to improve

Vietnam’s law in this respect.

1. Co sé phap Iy cia tong dat gidy to
ra nwéc ngoai

Trong qua trinh giai quyét cac vu viéc
dan sy, co quan tién hanh t6 tung (toa an,
vién kiém sat) co nghia vu cép, tong dat
hodc thong bao vin ban t6 tung cho duong
sy, nhitng nguoi tham gia t6 tung khac va ca
nhan, co quan, t6 chire c6 lién quan. Theo
quy dinh cua B§ luat Té tung Dan su
(BLTTDS) ndm 2015, co quan thi hanh an
cling c¢6 nghia vu thyc hi¢n viéc cép, téng
dat hodc théng bao van ban té tung do minh
ban hanh (Piéu 170).

Nhitng van ban té tung can phai duoc
cép, téng dat hodc thong bdo bao gém:

* Truong Dai hoc Luat Ha Noi.

" TS., Trudng Pai hoc Luat Ha Noi.

Bai viét duoc thyc hién trong khuén khé Dé tai khoa
hoc cép co so “Tong dat gidy to ra nude ngodi trong
gidi quyét cdc vu viée dan sw ¢é yéu té nuwée ngoai”,
Truong Pai hoc Luat Ha Noi, 2017.

Thong béo, gidy bdo, gidy tridu tap, gidy
moi trong td tung dan su; ban an, quyét dinh
cua toa an; quyét dinh khang nghi cta vién
kiém sét; cic van ban clia co quan thi hanh
an dan su va cac van ban to tung khac ma
phép luat c6 quy dinh (Piéu 171 BLTTDS
nam 2015).

Tir d6, ¢ thé hiéu: Tong dat la thii tuc
thong béo, giao cdc van ban t6 tung ciia co
quan ¢ tham quyén cho dwong sw, nhitng
nguoi tham gia to tung khdc va cd nhén, co
quan, t6 chirc ¢é lién quan theo quy dinh
clia phdp ludt t6 tung.

Viéc téng dat s€ trd thanh thu tuc quéc
té khi nguoi tong dat va ddi twong nhan
téng dat cu tra tai cac qudc gia khac nhau.
Téng dat qudc té gdm nhiéu giai doan:

- Giai doan thir nhit, tai nudc yéu cau
téng dat, phai thuc hién cac thu tuc 1a budc
khéi dau cho toan bd qua trinh chuyén vin
ban ra nudc ngoai.
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- Giai doan thir hai, la chu trinh dac
biét dé chuyén vin ban dén nuéc nhin
tong dat.

- Giai doan thtr ba, 1a thuc hién thu tuc
tong dat trén lanh thd cia nudc nhan téng
dat.

Vé nguyén tic, giai doan tht nhat va
giai doan thir hai do phép luat cua nudc giai
quyét vu viéc thyc hién.

Hién nay, ¢ Viét Nam, hoat dong uy
thac tu phap vé dan su néi chung va tong
dat gidy tO ra nudc ngoai nodi riéng duoc
diéu chinh boi cac vian ban phéap luat trong
nuée va cac didu uwdc qudc té ma Viét Nam
la thanh vién.

Phap ludt trong nudc, bao gdm:
BLTTDS nam 2015, Luat Tuong tro tu
phap (Luat TTTP) nam 2007 va cac van ban
huéng dan thi hanh nhu: Nghi dinh s6
92/2008/ND-CP ngay 22/8/2008 quy dinh
chi tiét va huéng dan thi hanh mot sd diéu
ciia Luat TTTP (Nghi dinh s6 92/2008/ND-
CP); Thong tu lién tich sé 12/2016/TTLT-
BTP-BNG-TANDTC ngay 19/10/2016 cua
B6 Tu phéap, Bo Ngoai giao va Toa an nhan
dan tdi cao ban hanh quy dinh trinh ty, tha
tuc tuong tro tu phap trong linh vuc dan su
(Thong tu lién tich sé 12/2016/TTLT-BTP-
BNG-TANDTC); va cac van ban phap luat
khac nhu Luat Thi hanh an dan su...

Didu udc qudc té Viét Nam la thanh
vién diéu chinh hoat dong tong dat gidy to
ra nudc ngoai gdbm: Cac hiép dinh tuong trg
tu phap gitra Viét Nam va nudce ngoai (hiép
dinh TTTP). Tinh dén thang 7/2017, tuong
trg tu phap vé dan sy cua Viét Nam duoc
diéu chinh theo 18 Hi¢p dinh/Thda thuan
tuong trg tu phap song phuong dang c6 hi¢u
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luct. Mot trong nhitng ndi dung quan trong
tuong tro tu phap vé dan su thudc pham vi
diéu chinh cta cac hiép dinh TTTP Ia tong
dat giéy to, hd so, tai lidu lién quan dén
tuong tro tu phap vé dan su.

Ngoai ra, hoat dong tong dat gidy to ra
nude ngoai con dugc didu chinh trong Cong
udc La Hay nim 1965 vé tong dat gidy to tu
phép va ngoai tu phéap trong linh vuc dan su
va thuong mai (Cong uéc téng dat). Cong
wéc téng dat 1a cong udc da phuong do Hoi
nghi La Hay vé tu phap qudc té soan thao
va thong qua vao ngay 15/11/1965 tai phién
hop 1an thir 10 cua Hoi nghi La Hay vé tu
phap qudc té, co hiéu lyc vao ngiy
10/02/1969. Coéng udc chinh thic co6 hi¢u
lyc voi Viét Nam tir ngay 01/10/2016.

Céc van ban phéap luit Viét Nam ban
hanh cung véi cac diéu uwdc qudc té ma Viét
Nam la thanh vién tao nén hanh lang phap
ly diéu chinh hoat dong Uy thac tu phap
qudc t& noéi chung va uy thac tu phap
(UTTP) vé tong dat gidy to néi riéng trong
t6 tung.

2. Cac phwong thirc tong dat gidy tor
cho dwong sw & nwdc ngoai

Céc phuong thirc tong dat 13 cac cach
thirc dé chuyén gidy to tir mot quoc gia nay
sang qudc gia khac. Theo quy dinh phap
luat Viét Nam, khi giai quyét vu viéc dan su
c6 yéu td nudc ngoai ma duong su ¢ nudc
Nngoai, toa an thyc hién viéc téng dat, thong
bédo vin ban td tung theo mot trong cac

Y “Danh muc cdc Hiép dinh tuong tro tu phdp va
phap Ii  giitka Viét Nam va cdc nuoc”,
https://lanhsuvietnam.gov.vn/Lists/BaiViet/B%C3%
AQi%20vi%E1%BA%BFt/DispForm.aspx?List=dc7
c7d75-6a32-4215-afeb-47d4bee70eee&1D=414, truy
cap ngay 25/1/2018.
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phuong thic dugc quy dinh trong khoan 1
Diéu 474 BLTTDS niam 20152,

2.1. Theo phwong thirc dwgc quy dinh
tai diéu wéc quéc té ma Vigt Nam la
thanh vién

Piéu uéc qudc t&é ma Viét Nam la
thanh vién quy dinh vé téng dat bao gom
cac hiép dinh TTTP va Cong udc téng dat.
Céc hiép dinh TTTP déu quy dinh co quan
trung wong (dau mdi) cua phia Viét Nam
thuc hién uy thac tu phép vé dan su noi
chung, uy thac tong dat gidy to noi riéng 1a
B6 Tu phap.

Theo Cong udc tong dat, cac qubc gia
thanh vién c6 nghia vu chi dinh co quan
trung wong dé tiép nhan yéu ciu tong dat tir
quéc gia thanh vién khac va thuc hién céac

2 Piéu 474 BLTTDS nam 2015 quy dinh cac phuong
thirc tong dat, thong bao vin ban tb tung cta tda an
cho duong sy & nudc ngoai nhu sau:
“l. Toa an thwc hién viéc téng dat, thong bdo van
ban 16 tung ciia Toa dn theo mét trong cdc phuwong
thure sau day:

a) Theo phwong thirc dwoc quy dinh tai diéu wéc
quoc té ma Cong hoa xd héi chii nghia Viét Nam la
thanh vién;

b) Theo dwong ngoai giao doi véi dwong sw cir trii &
nuede ma nuoc do va Cong hoa xa hoi chi nghia Viét
Nam chiea cing la thanh vién cia diéu wée quoc té;
C) Theo dwong dich vu buu chinh dén dia chi cia
dwong s dang cuw trii & nweée ngodi véi diéu kién
phap ludt nwée dé dong ¥ véi phicong thire tong dat
nay;

d) Theo dwong dich vu buu chinh dén co quan dai
dién nucc Cong hoa xda hoi chu nghia Viét Nam o
niede ngodi dé tong dat cho dwong sw la cong ddn
Viét Nam ¢ nuoc ngoadi,

d) Poi v6i co quan, t6 chirc nude ngodi ¢é vin
phong dai dién, chi nhanh tai Viét Nam thi viéc léng
dat c6 thé dwoc thuc hién qua van phong dai dién,
chi nhanh cua ho tai Viét Nam theo quy dinh cia B¢
luat nay;

e) Theo dwong dich vu buu chinh cho nguoi dai dién
theo phap ludt hodc dai dién theo uy quyén tai Viét
Nam cua dwong sy ¢ nuwoc ngodi”.
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yéu cau tong dat (Piéu 2). Cong u6c khong
quy dinh co quan trung wong ddi véi viéc
giri cac yéu cau téng dat ra nudc ngoai.
Cong udc dé ngd van dé nay cho phap luat
cia cac qudc gia. O Viét Nam, co quan
trung wong (BO Tu phap) vura 1a co quan
tiép nhan yéu cau vira 1a co quan yéu cau
tobng dat. Luat TTTP quy dinh B Tu phap
1a dau méi tiép nhan, chuyén giao, theo
ddi, d6n ddc thyuc hién uy thac tu phap vé
dan sy gdm ca cac yéu cau uy thac cua co
quan thim quyén Viét Nam gui di nudc
ngoai va cac yéu ciu uy thac tu phap cia
nudc ngoai gui dén Viét Nam®. Nhu vay,
phap luat Viét Nam quy dinh vé co quan
trung wong 0y thic tong dat gidy to thong
nhat v6i diéu uéc qudc té ma Viét Nam 1a
thanh vién.

Vé quy trinh, thil tuc va cach thic thuc
hién uy thac tu phap: Cac hi¢p dinh TTTP
déu quy dinh viéc thuc hién UTTP theo quy
dinh cua phap luat nudc dugc yéu cau, hodc
trong truong hop dic biét ¢ thé theo yéu
cau cla nudc yéu cau néu khong trai véi
phap luat cua nuéc duge yéu cau. Péi chiéu
cac quy dinh va quy trinh téng dat gidy to
tai cac hi¢p dinh TTTP dang c6 hi¢u luc cta
Viét Nam véi quy dinh cia Cong udc tong
dat, co thé tha‘iy, vé co ban, co su tuong
dong ¢ kénh tong dat chinh thic qua co
quan trung uong.

Quy trinh téng dat chinh thuc qua co
quan trung wong c6 thé khai quat bang so
d6 sau:

3 Xem khoan 2 Diéu 62 Luat TTTP nam 2007.
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Uy théc tw phdp tong dat gidy to ciia Viét Nam ra nwéc ngodi

Co quan c6 R | Coquan - ch quan gé
tham quyén | Bo Tu phap | trung wong *| tham quyen
liphosocla le---{ ViétNam |e----| cuanuéc |e--- thuc’hlen cua
Viét Nam ¥ dugc yéu cau nuoc dlfc-’c
(l) (3) y€u cau

(4)
7'y
' i
! 1
L |
Uy thdc tw phdp tong dat gidy to ciia nwéc ngodi vao Vigt Nam
Co quan co C
tham quyén T 0 quan BS Tur ohi Co quan c6
1ap hé so rung uong \‘]’ At‘? ap thdm quyén cua
cua nudc -~ cua nuoe - fet Nam Viét Nam thuc
yéu ciu g yeuzcau - (3) hién tong dat
o 7 @ -4 @
A )
= |
! 1
L e J
Pé hai hoa héa quy dinh ciia phép luast ~Nam theo Thong tu lién tich sb

Viét Nam véi Cong udc tong dat, Thong tu
lién tich sd 12/2016/TTLT-BTP-BNG-
TANDTC dugc ban hanh. Theo Théng tu
nay, toa an c6 thé thuc hién tong dat theo
hai phuong thtc 1a thong qua Bo Tu phép
hoac Bo Ngoai giao va co quan dai di¢n cua
Viét Nam ¢ nudc ngoai. Pdi v6i phuong
thirc thong qua B Tu phap, trinh tu, thu tuc
nhan va giri hd so Uy thac tu phap cta Viét

12/2016/TTLT-BTP-BNG-TANDTC hoan
toan phu hop véi didu udc qudc té ma Vit
Nam Ia thanh vién*. Pé cu thé hon nita viéc
téng dat van ban t6 tung cua toa an cho
duong sy & nudc ngoai theo quy dinh cua
didu u6c qubc té trén, Cong vin sb

4 Xem Piéu 13, Piéu 20 Thong tu lién tich sb
12/2016/TTLT-BTP-BNG-TANDTC.
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33/TANDTC-HTQT ngay 21/02/2017 cua
Toa 4n nhan dan t6i cao vé viéc téng dat
van ban té tung cho dwong sy ¢ nude ngoai
trong cac vu viéc dan su, vu an hanh chinh
(Cong van sd 33/TANDTC-HTQT) quy
dinh thuc hién téng dat van ban td tung theo
kénh chinh thurc®:

- Toa an thuc hién téng dat van ban tb
tung theo kénh chinh thic dugc ghi nhan
trong Cong wéc tong dat khi dwong su co
noi cu tru hoac cé tru s¢ tai 70 nudc thanh
vién cua Cong udc nay.

- Toa an thuc hién téng dat van ban tb
tung theo kénh chinh thirc dugc ghi nhan
trong hi¢p dinh TTTP gitra Viét Nam voi
nude ngoai khi duong sy ¢6 noi cu tra hodc
c6 tru s¢ tai 18 nude, vung lanh thd sau day:
Lién bang Nga, U-crai-na, Bé-la-rat, Ca-
déc-xtan, Mong Co, Cong hoa dan chi nhan
dan Triéu Tién, Cu Ba, An-gié-ri, Phap, Ba
Lan, Hung-ga-ri, Bun-ga-ri, Séc, Trung
Quéc, Xlo-va-ki-a, Lao, Cam-pu-chia va
Pai Loan (Trung Qudc).

Pong thoi, Cong van s6 33/TANDTC-
HTQT ghi nhan: Khi thyc hién téng dat
theo kénh chinh thic gifta Viét Nam véi
nuéc ngoai, toa an can luu y, hién nay cac
nuéc Lién bang Nga, U-crai-na, Trung
Qudc, Séc, X16-va-ki-a, Ba Lan, Bé-la-rit,
Bun-ga-ri, Phap, Hung-ga-ri va Ca-dic-xtan
ciing 1a thanh vién ciia Cong udc téng dat.
Do d6, toa an co thé lua chon téng dat cho
duong sy c6 noi cu tri hodc c6 tru s ¢ cac
nudc nay theo kénh chinh thuc can cir vao
hiép dinh TTTP gitra nudc do véi Viét Nam
hodc Cong ude tong dat (Phan I myc 1).

5 Kénh téng dat chinh thirc khi giri gidy to téng dat
thong qua co quan trung wong cua nudc dugc yéu
cau (Piéu 3 khoan 6 Théng tu lién tich sb
12/2016/TTLT-BTP-BNG-TANDTC).

68

Theo s liéu théng ké chinh thirc cta
Bo6 Tu phép, tinh hinh thuc hién UTTP vé
dan sy qua co quan dau mdi trong nam 2017
cu thé nhu sau®

a) UTTP theo yéu cau cua Viét Nam

- Tong sb yéu cau UTTP cia cac co
quan c6 thAm quyén ctua Viét Nam di gui
cho nudc ngoai qua dau méi Bo Tu phap la
739 yéu cu thuc hién theo kénh diéu uéc
qudc té (218 yéu cau thuc hién theo kénh
Cong udc téng dat, 521 yéu cu thuc hién
theo kénh hi¢p dinh TTTP song phuong).

- Tong s6 yéu cau UTTP co tra 1oi 1a
8/218 theo kénh Cong uéc tong dat va
264/521 theo kénh hi¢p dinh TTTP song
phuong.

Thuc tién thyc thi Cong udc téng dat
clia cac nudce thanh vién cho thay, viéc thuc
hién téng dat gidy to theo quy dinh cia
Cong udc dat két qua rat cao (trén 90%) véi
thoi gian ngén (héu hét duoc thuc hién
trong vong 2 thang)’. Nhung & Viét Nam
két qua tra 1o yéu cau UTTP giri ra nudc
ngoai nim 2017 theo kénh Céng wdc téng
dat khong cao. C6 nhiéu nguyén nhan, mot
trong cac nguyén nhan 1a do céc hd so theo
kénh Cong wéc téng dat moi dugc Viét
Nam giri di ¢ nira cudi nam 2017 ma thoi
diém théng ké 30/9/2017, phan 16n hd so
téng dat van dang trong giai doan thyc hién.
Thong thuong thoi gian dé thuc hién tong
dat tir 2-6 thang.

Céac hd so UTTP theo yéu ciu cia co
quan c6 tham quyén ctia Viét Nam vén
chu yéu 1a tong dat gidy to, tai lidu, ban

6 Bao céo s 427/2017/BC-CP cua Chinh phu trinh
Qudc hoi ngay 12/10/2017 vé “Hoat dong twong tro
tw phap nam 20177, tr. 8-9.

7 Vu Phap lut quc té - Bo Tu phap, “Tai liéu so bé
hwong dan thuc hién Cong uoc téng dat tai Viét
Nam?”, tr. 21.
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an, cic quyét dinh cua tda an, yéu cau vé
thu thap chimg ct, 1ay 101 khai ctia duong
su hoic ngudi c6 quyén loi va nghia vu
lién quan dén vu viéc, tap trung ¢ cac linh
vuc hon nhan va gia dinh, kinh doanh,
thuong mai, hanh chinh, lao dong va cac
vu viée vé ho tich.

b) UTTP theo yéu cau ciia nude ngoai

Bo Tu phap da tiép nhan 753 yéu cau
UTTP vé dan sy ciia co quan ¢ thim quyén
nudc ngoai va chuyén cho cac co quan co
thAm quyén trong nudc thuc hién, trong do
616 yéu cAu thuc hién theo kénh hi¢p dinh
TTTP song phuong; 86 yéu cau thuc hién
theo kénh Cong uéc tong dat va 51 yéu cau
thuc hién theo kénh ngoai giao.

Téng sd yéu cau co két qua tra 1oi 1a
493/753 (dat gan 66%), trong d6 két qua
thuc hién theo hi¢p dinh TTTP song phuong
14 345/616, theo kénh Cong wéc tong dat 1a
47/86, theo kénh ngoai giao 1a 47/51, déu
tang so voi két qua thyc hién nam 20168,

UTTP theo yéu ciu cua co quan cd
tham quyén cua nudc ngoai lién quan chu
yéu dén tong dat gidy to, tai lidu, thu thap
chung ctr, 1y 10i khai dwong sy trong cac
vu viéc vé hon nhan va gia dinh, yéu cau
cap dudng sau khi ly hén, yéu cau vé quyén
nuoi con sau khi ly hon, cac vu viéc thuong
mai va lao dong.

Pé 4p dung phuong thirc téng dat gidy
to theo didu wdc qubc té dat hidu qua cao
hon nira, theo chung toi, can phai:

(i) Xay dung ké hoach dai han vé dam
phan, ky két cac hiép dinh TTTP song
phuong vé twong trg tu phap néi chung va
UTTP vé tong dat gidy to néi riéng, nhét

8 Nam 2016, ty 1€ yéu cﬁ}l UTTP cua nudc ngoai
dugc co quan c6 tham quyén Viét Nam thuc hién c6
tra 101 1a 284/666 yéu cau dat 43%.
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la cac nudc c6d dong cong dan Viét Nam
cu tra.

Ngoai viée chu dong ki két higp dinh
TTTP vé6i cac nude c6 nhiéu cong dan Viét
Nam sinh sdng, ching ta can ting cudng
hon nita co ché hop tac, phdi hop giita cac
co quan nha nudc trong qua trinh thuc hién
hiép dinh TTTP.

(ii) Tiép tuc ddy manh va trién khai
hoat dong nghién ctru kha nang gia nhap
céc didu udc quéc té da phuong vé TTTP.
Hi¢én nay, Thu tuéng Chinh phu da phé
duyét Pé 4an ciia B6 Tu phéap nghién ctru
kha nang Viét Nam gia nhdp Cong udc La
Hay nim 1970 vé thu thap chung ct tai
nudc ngoai trong linh vuc dan sy hodc
thuong mai (Cong ude thu thiap chung cir);
theo d6 Viét Nam sé& tién hanh cac thu tuc
gia nhap Cong udc ndy trong nam 2019°,
Cong udc thu thap ching ctit va Cong udc
téng dat 1a nhitng cong cu phap 1y hiéu qua
cho hoat dong TTTP trong linh vuc dan su,
qua d6 giup giai quyét cac vu viéc dan su
c6 yéu té nudc ngodi modt cach nhanh
chong va bao dam quy trinh t6 tung.

2.2. Theo dwong ngogi giao khi mot
nwéc chwa ciung la thanh vién cia diéu
wéc quéc té véi Viét Nam

Theo phuong thirc nay, néu dwong su
c6 noi cu tra hodc cb tru sé tai cac nudc
chua 1a thanh vién cta hi€p dinh TTTP véi
Viét Nam hodc Cong udc tong dat, toa &n
thuc hién viéc téng dat van ban tb tung theo
phuong thuc ngoai giao. Co quan ngoai
giao ctia Viét Nam co trach nhiém: (i) Tiép
nhan cic yéu ciu tong dat cua phia nudc
ngoai va chuyén vé co quan dau méi 1a Bo
Tu phap dé thyuc hién; (ii) Tiép nhan va thuc

9 Cong van sb 4833/VPCP-QHQT ngay 11/5/2017
cta Van phong Chinh phu.
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hién cac yéu cau téng dat gidy tO giri ra
nudc ngoai ctia co quan cd tham quyén
trong nudc do Bo Tu phap chuyén dén.

Dbi véi truong hop thuc hién cac yéu
cau tong dat gidy to giri ra nudc ngoai cua
co quan c6 thdm quyén trong nudc do Bo
Tu phap chuyén dén, co quan ngoai giao s&
thuc hién theo hai céch: (i) Co quan dai di¢n
Viét Nam ¢ nudc ngoai sé truc tiép thuc
hién téng dat gidy to cho coéng dan Viét
Nam & nudc ngoail®; (i) Co quan dai dién
Viét Nam ¢ nude ngoai gui cho co quan cé
thAm quyén cua phia nudc ngoai dé nghi
thuc hién cac yéu cau tong dat gidy to cho
cong dan cua ho, hoac ngudi nudc ngoai cu
tra tai nude do.

Cung v6i phuong thirc tong dat theo
diéu wdc quéc té qua co quan trung wong,
phuong thirc tong dat qua con duong ngoai
giao da gitp cho co quan c6 tham quyén cua
Viét Nam giai quyét duoc tinh trang “4ch
tac” trong cong tac twong tro tu phap vé dan
su va xét xuir cac vu viéc dan su co yéu t
nudc ngoai, dam bao quy trinh té tung ciing
nhu gop phan bao vé quyén, lgi ich chinh
dang cua to chuc, ca nhan Viét Nam va
nuéc ngoai. Tuy nhién, trong thyuc tién ap
dung phuong thirc tong dat qua con dudng
ngoai giao, két qua UTTP khong cao.

Theo bao cao cua Cuc lanh sy - B
Ngoai giao, trong nam 2017, B Ngoai giao
chuyén cho Co quan dai dién Viét Nam &
nudc ngoai 1274 ho so; di c6 két qua 586
ho so''. Nhu vy, c6 thé thdy, hd so chua co

10 Hidu 67 Luat TTTP quy dinh: “Co quan dai dién
Viét Nam & nudc ngoai thuc hién cac uy thac tu
phap co lién quan dén cong dan Viét Nam & nudc
SO tai”.

11 Cyc Lanh sy - Bo Ngoai giao, “Bdo cdo vé hoat
dong twong tro tw phap cua B¢ Ngogi giao tir
1/10/2016 dén 30/8/2017”, tr. 4.
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hozc khong c6 két qua chiém sb luong 16n.
Viéc nay anh hudng qua trinh téa &n giai
quyét vu viéc dan su c¢6 yéu td nudc ngoai;
khong dap tng yéu cau cia cac toa an, dic
biét yéu cau vé thoi gian. Nguyén nhan cua
su cham ch& nay 1a do hd so uy thac tu phap
phai di qua nhiéu khau trung gian (Toa an
c¢6 thim quyén - Vu phap luat quic té, Bo
Tu phép - Cuc lanh sy, Bd Ngoai giao - Co
quan dai dién Viét Nam & nudc ngoai).
Ngoai ra, can bo truc tiép 1am cong tac ty
thac tu phap cia Co quan dai dién Viét Nam
& nudc ngoai cha yéu 1a kiém nhiém, vira
lam cong tac ngoai giao vura lam cong viéc
ty thac tu phap nén nhin chung kién thirc va
kinh nghiém thyc tién Uy thac tu phap con
han ché.

Pé téng dat gidy to qua con dudng
ngoai giao dat hiéu qua cao, can don gian
hoéa quy trinh Gy théc va tdng cuong cong
tac dao tao can bd chuyén trach. Theo
khoan 2 Diéu 474 BLTTDS nim 2015, cic
phuong thuc téng dat theo kénh chinh thirc
va kénh ngoai giao dugc thuc hién theo
phap luat twong tro tu phap. Tuy nhién,
Luat TTTP sau hon 10 ndm thi hanh da
boc 16 nhidu han ché, bt cap can dugc
khéc phuc.

Mot trong nhitng diém bét cap cta Luat
TTTP 1a quy dinh vé co quan c6 thim
quyén UTTP ra nudc ngoai khong thong
nhit véi quy dinh ciia BLTTDS nam 2004
trudec day cling nhu BLTTDS nam 2015
hién hanh. Theo khoin 3 Diéu 68 Luat
TTTP, chi co6 toa an cép tinh ma&1 duoc
UTTP ra nudc ngoai theo trinh tu, thu tuc
quy dinh tai Luat nay. Pdng thoi, vé van dé
nay, khoan 2 biéu 10 Thong tu lién tich $b
12/2016/TTLT-BTP-BNG-TANDTC  quy
dinh: Trong qué trinh giai quyét cac vu viéc
dan sy, néu phat sinh yéu cau UTTP vé dan
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su thi toa 4n cdp huyén 1ap hd so UTTP
theo quy dinh va guri vé toa an nhan dan cép
tinh dé thyc hién. Tuy nhién, theo quy dinh
tai Piéu 35 BLTTDS nidm 2015 thi toa an
cip huyén c6 tham quyén giai quyét vu viée
dan su ¢ yéu té nude ngoai. Trong trudong
hop toa 4n cip huyén bét bude phai yéu cau
UTTP dé tong dat, thong bdo van ban tb
tung cho duong su & nudc ngoai va thu thap
chtng ctr & nuéc ngoai dé giai quyét vu viée
thi toa an cip huyén phai thong qua tda an
cép tinh dé thuc hién yéu cau nay. Tu do,
quy trinh thyc hién yéu cdu UTTP ra nudc
ngodi ciia tda an cap huyén phai qua céac
khau trung gian khong can thiét; anh hudong
truc tiép dén thoi han giai quyét vu viéc dan
su ciing nhu viée thuc hién quyén, nghia vu
t6 tung dan su cia dwong sy & trong nudc
va nude ngoai'?,

DPé khic phuc bét cap nay, Luat TTTP
can sira doi theo hudng: Tda &n nhan dan
cap huyén trong qué trinh giai quyét vu viéc
néu thiy can thiét thuc hién viéc TTTP ra
nudc ngodi c¢d thé truc tiép 1ap hd so theo
quy dinh chung (khdng can thdng qua tda an
nhan dan cap tinh) nhim bao dam dugc sy
thong nhat giita Luat TTTP v6i BLTTDS;
tao diéu kién thuan lgi cho toa an thuc hién
cac hoat dong t6 tung theo thim quyén khi
giai quyét vu viéc dan sy co6 duong sy &
nudc ngoai.

2.3. Theo dwong dich vu buwu chinh

Bén canh cac kénh téng dat qua co quan
trung wong hodc tong dat thong qua co quan
dai di¢n ngoai giao & nudc ngoai, phap luat
cia Viét Nam con quy dinh téng dat cho
duong sy & nudc ngoai thong qua duong

12 Xem thém Thong bio cua Toda 4n nhan dan ti cao
dén Bo Tu phap két qua thuc hién cong tac tuong trg
tu phap tai Toa an nhan dan nam 2017 (tu ngay
01/10/2016 dén ngay 15/9/2017), tr. 3.
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dich vu buu chinh. Pay 1a phuong thirc tong
dat 1an dau tién duoc quy dinh trong phap
luat Viét Nam. Theo BLTTDS nam 2015,
téng dat qua dich vu buu chinh dugc thuc
hién trong ba trudong hop sau:

a. Theo dwong dich vu buu chinh dén
dia chi cua dwong sy dang cw tri ¢ nuoc
ngodi véi diéu kién phdp ludt nuwde dé dong
¥ véi phwong thirc tong dat nay (diém c
khoan 1 Diéu 474 BLTTDS nam 2015)

Phuong thtrc tong dat nay trong phap
luat Viét Nam ciing tuong thich véi quy
dinh cua Cong udc tong dat (diém a Didu
10). Theo phuong thirc nay, tda an c6 thim
quyén téng dat truc tiép cho duong su &
nudc ngoai thong qua dich vu buu chinh.
Kénh téng dat b::ing buu chinh duoc thuc
hién néu dap mg hai diéu kién:

- Mot 1a, viéc téng dat br:ing buu chinh
dugc phép luét ciia nude yéu cau chip nhan
va dap tng cac diéu kién cua phap luat
nudc do;

- Hai 1, nu6c duoc yéu cau khong phan
dbi viéc st dung kénh tong dat nay. Viéc
qudc gia dua ra tuyén bd khong dong nhét
v6i viéc ndi luat cua quéc gia do co6 coi
téng dat qua buu chinh 1a kénh hop 1¢ hay
khong. Vi du: Nhat Ban da dua ra tuyén bd
khong phan d6i kénh tong dat qua buu
chinh nhung vi¢c d6 khong phai lac nao
cling dugc coi 1a hop 1€ tai nudc nay, dac
biét 1a trong truong hop quyén cia nguoi
nhan khong dugce ton trong. Cong ude ciing
khong han ché viéc cac nude dua ra thém
diéu kién dé chap nhan kénh téng dat qua
buu chinh nhu: Téng dat phai duogc thuc
hién bang thu bao dam c6 xic nhan cua
ngudi nhan... % Vi dy, ddi véi Viét Nam,

3 Bo Tu phéap, “Céong wéc La Hay vé tong dat ra
nwdc ngodi giay to tw phdap va ngodi tw phdp trong
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trong van kién gia nhdp Cong udc, chiung
ta dua ra diéu khoan bao luu chi 4p dung
kénh buu chinh véi diéu kién gui qua thu
bao dam.

Phu hop véi Cong ude tong dat, diém c
khoan 1 Diéu 474 BLTTDS niam 2015 va
muc 1 phan II Céng van 33/TANDTC-
HTQT quy dinh, toa 4n c¢6 thim quyén tong
dat van ban td tung theo duong dich vu buu
chinh dén dia chi cua duong sy dang cu tri
& nudc ngoai néu dwong sy 13 nguoi nude
ngoai, cong dan Viét Nam, co quan, to chirc
nudc ngoai cu trd hoac co tru s¢ tai cac
nudc khong phan ddi cach thirc téng dat
theo duong buu chinh.

Qua phan tich trén, c6 thé thay, tong dat
theo dich vu buu chinh 14 phwong thirc tong
dat moi, do vay, trong qua trinh ap dung toa
an gap nhiéu ling ting. Theo BLTTDS nim
2015, phuong thuc gui qua duong buu
chinh phai thuc hién bang thu bao dam co
xac nhan cua nguoi nhan phu hop véi khoan
2 Piéu 175 va diéu khoan bao luu cua Viét
Nam gia nhap Cong udc téng dat.

Trén thuc té, hé théng buu chinh tai
nhiéu noi trén thé giéi chua cung cip dugc
dich vu chuyén phéat buu pham qudc té co
ky nhan cua nguoi nhan nén téa 4n khong
ap dung dugc phuong thtc tong dat nay.
Néu toa an téng dat van ban t6 tung cho
duong sy & nudc ngoai theo dich wvu
chuyén phat bao dam qudc té thong thuong
thi toa an khong c6 cin ca dé xac dinh
duong sy ¢ nudc ngoai da nhan dugc van
ban hay chual®,

linh vuc dan sy hodc thwong mai va nhitng luu y voi
co quan thuc thi”, tr. 11.

14 Thong bao ctia Toa an nhan dan t6i cao dén Bo Tu
phéap két qua thyc hién cong tac twong trg tu phap tai
Toa an nhan dan ndm 2017 (tir ngay 01/10/2016 dén
ngay 15/9/2017).
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Dé giai quyét thuc té nay, Toa an nhan
dan t6i cao hudéng dan: Khi giri vin ban t6
tung bang duong buu chinh cho dwong sy &
nudce ngoai thi toa 4n can phai sir dung dich
vu bao dam bao phat (1a dich vy ma nguoi
giri yéu cau duoc cung cip bang ching phat
buu guri c6 chit ky ngudi nhan) hodc dich vu
buu chinh tuong ty. Khi nhan duogc béng
chung phat buu gui c¢6 chit ky cua nguoi
nhan, thi toa an khong phai doi hoi chir ky
d6 1a chir ky truc tiép (chir ky “twoi”) cua
ngudi nhan vi hau hét cac t6 chic buu chinh
0 nudc ngoai thyc hién viéc ky nhan buu
giri trén thiét bi dién tir. Toa an khong can
yéu cau hop phéap hoa lanh su bang chimg
phat buu gui c¢6 chir ky ngudi nhan vi van
ban nay khong thudc truong hop phai hop
phap hoéa 1anh su'®.

b. Theo dwong dich vu buu chinh dén
co quan dai dién nuoc Cong hoa xd hoi chu
nghia Viét Nam ¢ mwdc ngoai dé tong dat
cho dwong su la cong dan Viéet Nam o nuoc
ngoai (diém d khoan 1 Piéu 474 BLTTDS
nam 2015)

Theo BLTTDS nam 2015, cac toa an
cap tinh va toa 4n cip cao khi tong dat vin
ban t6 tung cho dwong sy 1a cong dan Viét
Nam & nudc ngoai, s& gui truc tiép hod so
cho co quan dai dién Viét Nam & nudc
ngoai ma khong giri qua Bo Tu phap va Bo
Ngoai giao nhu trudc day. Quy trinh nay
giam b6t thu tuc hanh chinh va co quan
trung gian trong viéc thyc hién téng dat van
ban t6 tung.

C6 thé thay, day 1a phuong thirc tong
dat khong thudc pham vi twong trg tu phép
theo khai niém cua Luat TTTP nam 2007, vi

1 Cong van sb 297/TANDTC/HTQT ngay

20/12/2017 cia Toda an nhan dan tdi cao vé viéc }uu
y khi yéu cau uy thac tu phap vé dan sy véi Hong
Cong, Trung Quoc.



NHA NUOC VA PHAP LUAT SO 6/2018

co quan c6 thAm quyén cia qubc gia gir
khong d& nghi co quan c6 tham quyén cua
quéc gia nhan thyc hién viéc téng dat ma
viéc téng dat do co quan dai di€én ngoai giao
hoac lanh sy cua quéc gia gui ty thuc hién.
Do vay, ¢ Viét Nam, hoat dong téng dat van
ban cho cong dan Vi¢t Nam ¢ nudc ngoai
d4 duoc tach ra khoi quy trinh UTTP vé dan
su. Viéc thuc hi¢n phuong thirc téng dat nay
thuc hi¢n theo quy dinh ctia Thong tu lién
tich giita Toa 4n nhan dan t6i cao va B9
Ngoai giao ddi véi viée téng dat gidy td cho
cong dan Viét Nam ¢ nudc ngoai. Trudc
day, Thong tu sd 15/2006/TTLT-BTP-
BNG-TANDTC c¢6 quy dinh vé viéc téng
dat nay, nhung hién nay, do c6 chu truong
ban hanh Thong tu riéng nén Thong tu s6
12/2016/TTLT-BTP-BNG-TANDTC?® khong
quy dinh vé tong dat cho cong dan Viét
Nam & nudc ngoai.

Dbi voi viéc ban hanh Thong tu riéng
dé diéu chinh truc tiép vé viéc tong dat gidy
to cho cong dan Viét Nam & nudc ngoai,
hién nay, Thong tu lién tich nay da duoc
soan thao va dang & giai doan chuan bi
trinh ky lién nganh. Viéc cham ban hanh
thong tu hudng din di anh huong dén viéc
tong dat gidy to d6i v4i cong dan Viét Nam
& nudc ngoai. Boi hién nay, nhu ciu tong
dat gidy to dbi véi cong dan Viét Nam &
nuée ngoai 1a rat 16n. Két qua thong ké tir
nhiéu nim nay cho thdy, s6 lugng hd so
UTTP ra nudc ngoai chu yéu phét sinh tir
cac vu an ly hon gitra nguyén don 1a nguoi
vo trong nudc xin ly hon véi bi don la
nguoi chong dang cu tri & nudc ngoai.
Trong ndm 2017, ) lugng vu d4n hon nhan
va gia dinh phat sinh yéu cau UTTP ra
nudc ngodi 1a 1476/3264 hd so, chiém

16 Thay thé Thong tu sb 15/2006/TTLT-BTP-BNG-
TANDTC.
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45.2% toéng sb hd so'’. Viéc tong dat gidy
to cho cong dan Viét Nam & nudc ngoai
khong hiéu qua s& anh hudng rit 16n dén
quyén, loi ich hop phép cua phu nit va tré
em & trong nudc trong cac vu an vé ly hon.

Trong khi Thong tu lién tich nay chua
dugc ban hanh, Coéng van 33/TANDTC-
HTQT huéng din: Toa an nhan dan cac cap
thuc hién téng dat van ban tb tung cho
duong sy la cong dan Viét Nam & nudc
ngoai theo duong buu chinh da dugc quy
dinh tai diém c khoan 1 Diéu 474 BLTTDS
nim 2015. Trong trudng hop khong thé
thue hién duoc viéc téng dat van ban tb
tung theo duong buu chinh, cac toa 4n phai
béo céo ngay bang vin ban voi Toa an nhan
dan t6i cao dé Toa 4n nhan dan tbi cao
thong nhat phuong an giai quyét véi Bo
Ngoai giao (theo muc 2 phan II Cong vin
33/TANDTC-HTQT).

C. Theo dwong dich vu buu chinh cho
nguoi dai dién theo phdp ludt hodc dai dién
theo ity quyén tai Viét Nam cia dwong sit ¢
niede ngoai (diém e khoan 1 Dicu 474)

Pay 1a truong hop ngudi tham gia t6
tung tai toa an Viét Nam 1a nguoi dai dién
theo phap luat hodc dai di¢n theo uy quyén
cua duong su & nudc ngoai. Trong truong
hop nay, co quan c6 thim quyén co thé
tobng dat gidy to theo duong dich vu buu
chinh cho nguoi nguoi dai dién theo phap
luat hodc dai dién theo uy quyén cua ho tai
Viét Nam.

Ngoai ba phuong thirc téng dat gidy to
ra nudc ngoai nhu da phan tich trén,
BLTTDS nam 2015 con quy dinh phuong

(Xem tiép trang 84)

17 Thong bao ctia Toa an nhan dén t6i cao dén BO Tu
phap két qua thuc hién cong tac tuong trg tu phap tai
Toa 4n nhan dan nam 2017 (tir ngay 01/10/2016 dén
ngay 15/9/2017).



QUYEN PUQC SU DUNG THUC PHAM AN TOAN THEO
PHAP LUAT QUOC TE VA PHAP LUAT VIET NAM

Vii Cong Giao”
Nguyén Pinh Dirc*

Tom tit: Bai viét phan tich khai niém va ngi dung cdc quy dinh vé quyén diroC sir
dung thuc pham an toan trong phap luqt quoc te va phap lugt Viet Nam, qua dé dua ra
mot so khuyén ngh; doi voi nwoc ta trong bai canh hién nay.

Abstract: The paper analyzes the notion of and substantive provisions on the right

to safe food under international

and Vietnamese

laws, thereby it makes

recommendations for Vietnam in the current climate.

1. Khai ni¢ém thyc phim an toan va
quyén dwoge sir dung thue phim an toan
theo luat quéc té

Khai niém thuc pham “an toan” (hay
thuc phdm “sach™) kha rong va triru tuong.
Theo T6 chuc y té thé gidi (WHO), thuc
pham dat murc “an toan” 1a khi khéng chira
hoac chwa ham lwong o mirc chcfp nhdn
dioc cdc chdt é nhiém hay vi khudn ma
binh thuwong cé thé gy nhiém djc, hodc bt
ki chdt nao khdc c6 thé khién thuc phiam tré
nén cé hai cho sirc khée'. N6i cach khac,
“thyc pham an toan” 1a loai thyc pham cung
cap cac chat dinh dudng phu hop, thiét yéu
ma khong gay hai cho sttc khde ctia nguoi
sit dung do céac loai 6 nhidm hoa chit, 6
nhiém sinh hoc hay cac hinh thitc 6 nhiém
khéc gay ra.

Gan lién véi khai niém “thyc pham an
toan” 1a khai niém “an toan thyc phdm”.
WHO dinh nghia an toan thyc pham c6
nghia 1 dam bao thyc pham s& khong gay
hai cho con ngudi ca trong qué trinh chuan

“PGS. TS., Khoa Luat, Pai hoc Quéc gia Ha Noi.
“*Khoa Luat, Pai hoc Quéc gia Ha Noi.

1 FAOQ, Food: a Fundamental Human Right, tai
http://www.fao.org/focus/e/rightfood/right2.htm,
truy cap ngay 5/4/2018.
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bi va/hoic khi di st dung®. Nham thong
nhat ¥ chi va hanh dong cua cac qudc gia
trong viéc bao dam an toan thuc pham, ké
tir nam 1962, T6 chirc Luwong thyc va Nong
nghiép Lién hop qudc (FAO) da xay dung
Bo quy tic vé Thuc pham (Codex
Alimentarius hay Food Code)® va thanh 1ap
Uy ban Tiéu chuan thyc phdm quéc té - mot
co quan lién chinh phu véi 165 nudce thanh
Vién - nham xac 1ap cac tiéu chuan qudc té
vé thuc phém cling nhu td chuc thuc hién
cac hoat dong dam bao an toan thuc pham
trén pham vi toan cau.

Trong qué trinh t6 chirc thuc hién, Bo
quy tic vé Thuc phdm cia FAO d3 nhan
duoc su ung hd cua nhiéu t6 chuc quéc té,
trong d6 bao gdm Lién minh cic to chirc
cia nguoi tiéu dung (International
Organization of Consumers Unions -
IOCU), T6 chtrc Tiéu chuan hoa qubc té
(International Organization for
Standardization - 1SO), Hiép hoi cac nha
hoa phén tich (Association of Official

2 WHO (1996), http://www.who.int/features/
factfiles/food_safety/en/, tr. 2.

3 FAO, Codex Alimentarius: How it came about, tai
http://www.fao.org/docrep/t3530e/t3530e02.htm,
truy cap ngay 5/4/2018.
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Analytical Chemists - AOAC), Hoi dong
Kinh té chau Au ciia Lién hop qudc (United
Nations  Economic ~ Commission  for
Europe), Lién doan Sita quic té
(International Dairy Federation - IDF), Vién
quéc t& vé cac khoa hoc cudc sbng
(International Life Sciences Institute -
ILSI)*. Ngay tir thoi diém niam 1994, d3 co
146 qudc gia thira nhan va 4p dung Bo quy
tic vé Thuc phdm. Cic qudc gia ndy da
cung nhau x4c dinh 237 tiéu chuan vé hang
hoa thuc pham, 41 quy tic vé k¥ thut va vé
sinh thuc phdm, danh gid anh hudng cua
185 loai thudc bao vé thuc vat véi an toan
thuc pham, x4c dinh duoc 3.274 han mic
du luong t6i da thudc bao vé thuc vat duoc
phép co trong thuc pham, danh gia mirc do
an toan cta 760 loai chat phu gia, 25 loai
chat gdy 6 nhiém va 54 loai thudc thu y voi
thuc ph.'«im5

Xét vé phuong dién quyen van dé thuc
pham an toan gin véi quyén c6 mic song
thich dang (the right to an adequate
Standard of living) — 12 mdt trong nhimg
quyén con ngudi co ban thudc nhém quyén
kinh té, x4 hoi va van hoa (theo cach phan
loai ctia Lién hop qudc). Quyén co mirc
song thich dang duoc ghi nhan dau tién
trong Diéu 25 Tuyén ngdn Toan thé gisi vé
Quyén con ngudi (UDHR, 1948), sau do
dugc tai khang dinh va cu thé hoa tai cac
Piéu 11 va 12 Coéng udc qubc té vé cac
quyén kinh té, x4 hoi va vin hoa (ICESCR,
1966). Biéu hién cia “muc song thich
dang” phan anh qua sttc khoé (health) va
“su an lac” (well-being) ctia mdi c4 nhan va
gia dinh ho; ndi dung cua “mirc séng thich

4 FAO, Codex Alimentarius: How it came about,
tldd.
5 FAO, Codex Alimentarius: How it came about,
tldd.

dang” thé hién qua cac yéu t6 thyc phim
(food), quan 4o (clothing), nha & (housing),
chim so6c y té (medical care), va nhimng
dich vu x3 hoi can thiét (necessary social
ServiceS)6 Cing theo cac quy dinh noi trén,
quyen duoc huong muc séng thich dang
gin lién v6i quyén dugc hudng an smh xa
hoi trong trudng hop that nghiép, dau ém,
tat nguyén, gba bua, gia yéu, hay thiéu
phuong ké sinh nhai do nhimg hoan canh
ngoai y mudn’.

Trong s6 cac yéu t6 cdu thanh quyén co
mirc séng thich dang, thuc pham thich dang
(adequate food) dugc xem la yéu t6 hang
dau, c6 ¥ nghia quan trong nhat. Boi 18 thyc
pham 13 ngudn dinh dudng cbt yéu dé phat
trién co thé, dam bao strc khoe cho mdi cé
nhan c6 thé sinh hoat, lao dong, tan hudng
cac quyén ctia minh. Néu khong dugc bao
dam vé thyc pham thi khong ai c6 thé tan
huong “murc sdng thich dang”, ciing nhu ¢o
thé “dam bao stc khoe, phuc lgi cua ban
than va gia dinh”®. Chinh vi vdy, thé ché
hoa quyén c6 mirc sdng thich dang tai Piéu
25 UDHR, Piéu 11 ICESCR da d¢ cap dén
khai niém quyén co ban cia tat ca moi
nguoi la khong bi doi (fundamental right of
everyone to be free from hunger)®. Ciing
theo cach tiép can d6, FAO cho ring, ban
than quyén c6 thuc pham thich dang ciing
chinh 12 mot quyén con ngudi co ban
(fundamental right)*°.

6 UDHR (Piéu 25), ICESCR (Piéu 11). Xem tai
http://www.ohchr.org/EN/Professional Interest/Pages/
Corelnstruments.aspx, truy cap ngay 5/4/2018.

7 UDHR (Piéu 25), ICESCR (Piéu 11). Xem tai
http://www.ohchr.org/EN/ProfessionalInterest/Pages/
Corelnstruments.aspx, truy cap ngay 5/4/2018.

8 Khoan 1, biéu 25, UDHR.

® |CESCR (Piéu 11, khoan 2). Xem tai
http://www.ohchr.org/EN/ProfessionalInterest/Pages/
Corelnstruments.aspx , truy cap ngay 5/4/2018.

1 FAO, Food: a Fundamental Human Right, tldd.
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Thiy duoc tAm quan trong cta quyén vé
thuc phim thich dang, mot s6 nudc da ghi
nhan quyén nay ngay trong Hién phap cua
nudc minh, cu thé nhu Bangladesh, Brazil,
Colombia, Congo, Cuba, Ecuador, Ethiopia,
Guatemala, Haiti, India, Islamic Republic of
Iran, Malawi, Nicaragua, Nigeria, Paraguay,
Pakistan, South Africa, Sri Lanka, Uganda,
Ukraine!!

Vi pham quyén cé thuyc pham thich
dang 1a mot khai niém rong, trong d6 bao
gom hanh vi phan biét dbi xir dyua trén bat
ky yéu t6 nao (nhu dén toc, chung tdc, gisi
tinh, ngén gitr, ton gido, tin ngudng, quan
diém chinh tri, xuat than, tai san.. ) trong
viéc bao dam su tiép can véi nguon thuc
pham hodc véi cac phuong tién dé co thuc
pham*. Thu pham cta hanh vi vi pham
quyén ndy c6 thé 1a c& nhan, to chirc, quic
gia. Pang luu y 1a theo Tuyén bé Rome vé
An toan thuc phim thé gi6i (Rome
Declaration on World Food Security, 1999)
viéc cdm véan thuc phdm nhu 13 vii khi dé
gay ap luc vé chinh tri hodc kinh t& v&i mét
qudc gia ciing bi xem 13 vi pham quyén c6
thyc pham thich dang®®. Dong thoi, viéc
mot chinh phu khong kéu goi vién trg hodc
tir chdi cac khoan vién trg nhan dao vé thuc
pham ctia cong ddng qudc té trong thoi ky
khing hoang, vi du nhu ndi chién hay thién
tai, dan t6i nan doi trong dan chiing, ciing bi
coi 1a vi pham quyén nay**.

Noi ham cta quyén c6 thuc pham thich
dang bao gdm nhiéu yéu td, trong d6 yéu tb
an toan, “khong c6 chét doc hai” (free from

11 Nguodn:  http://www.fao.org/focus/e/rightfood/
right7.htm, truy cap ngay 8/4/2018.

2 FAQ, Food: a Fundamental Human Right, tldd.

13 Rome Declaration on World Food Security, 1999,
tai  http://www.fao.org/docrep/003/w3613e/w3613e
00.htm, truy cap ngay 5/4/2018.

14 FAO, Food: a Fundamental Human Right, tldd.
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adverse substances) dwgc nhic dén nhu 1a
mot tiéu chuan thiét yéu trong Binh luan
chung s 12 ctia Uy ban vé cac quyén kinh
té, x4 hoi va vian hoa (CESCR - co quan
giam sat thuc thi ICESCR) vao nim 1999%°,
Diy 1a két qua cua nhimg nd luc van dong
qudc té tir dau thap nién 1990, trong d6 ndi
bat nhat 1a Hoi nghi qudc té vé dinh dudng
lan thr nhat (ICN) dién ra nam 1992 tai
Rome (Italia)*®. Trong hoi nghi nay, tam
quan trong cta an toan thuc pham duoc dé
cap trong 3/9 chi dé wu tién ctia Ké hoach
Hanh dong vi dinh dudng dugc cac nudc
tham gia hoi nghi thong qual’.

Mic du khong dugc néu cu thé trong
ICESCR, song trong Binh ludn chung sé 12,
CESCR khang dinh moi ngudi déu co
quyén duoc tiép can va st dung thuc phém
an toan*®, Nhu vay, CESCR di xem quyén
duoc str dung thyc pham an toan nhu 1a mot
quyén ham chta trong quyén duoc cé thuc
pham th1ch dang, ma rong hon 1a quyén co
murc song thich ddng — mot trong cac quyén
kinh té, x4 hdi co ban ctia con nguoi.

Giéng nhu WHO, CESCR quan ni¢m
rang, tiép can thyc pham an toan lién quan
dén tat ca cac hinh thirc mua ban, trao doi,
san xuat, ché bién thuc pham®. Bét ky chu
thé nao, ké ca Nha nudc hodc bén thi ba, co
hanh vi mua bén, trao doi, san xuét, ché
bién thyc pham ban, hodc giy 6 nhiém moi

15 CESCR, General Comment No. 12: The Right to
Adequate Food (Art. 11 of the Covenant), tai
http://www.refworld.org/docid/4538838c11.html,
truy cap ngay 5/4/2018.

16 Ngudn:  http://www.fao.org/docrep/v7700t/v77
00t02.htm, truy cap ngay 5/4/2018.

7 ' WHO (1996), Guidelines for strengthening a
National Food Safety Programme, tr.1, tai
http://apps.who.int/iris/handle/10665/63592, truy cap
ngay 5/4/2018.

18 CESCR, General Comment No. 12, tldd.

19 CESCR, General Comment No. 12, tldd.
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truong lam anh hudng tiéu cuc dén mutrc 4o
an toan trong qua trinh san xuét thyc pham,
déu bi xem 1a vi pham quyén nay?°

2. Trach nhiém cia cic qudc gia va
cic chii thé lién quan trong viéc bao dam
quyén dwoc sit dung thwe phim an toan

Theo céch tiép cén chung cua luat nhan
quyen qudc té, cac qudc g1a c6 ba nghia vy
gin voi viée bao dam quyén dugc st dung
thuc pham an toan ctia nguoi dan, d6 1a:

- Nghia vu tén trong, doi hoi cac qudc
gia khong duoc tién hanh bat ky hanh dong
hay su can thiép tuy ti¢n, bat hop ly nao can
tréd viéc tiép can va su dung thuc phém an
toan cua nguoi dan.

- Nghia vu bdo vé, ddi hoi cac qudc gia
phai tién hanh cac bién phap ngin ngira va
xtr Iy nhitng hanh vi vi pham quyén duoc st
dung thuc pham an toan cua ngudi dan do
bat ky chii thé nao gay ra, ké ca do cac co
quan va can bg nha nudc.

- Nghia vu hé tro, doi hoi cac qudc gia
phai chii dong tién hanh cac hoat dong dé
gitp do nguot dan, dic biét la cac nhom xa
hoi yéu thé, duoc tiép can va st dung thuc
pham an toan.

Theo Giao su Asbjern Eide - mot
chuyén gia noi tiéng thé gidi vé cac quyén
kinh té, x3 hoi, van hoa - trong cac nghia vu
néu trén cia qubc gia, quyén vé thuc pham
thich dang, bao gdm ca quyén duoc co thuc
phém an toan, nghia vu ton trong chi duoc
xem 1 cAp ban dau (primary level), nghia
vu bao vé 1a cap thir hai (secondary level)
va nghia vu hd trg 1a cdp cao nhét (tertiary
level)?L,

20 CESCR, General Comment No. 12, tldd.

2L Asbjgrn Eide, The human right to adequate food
and freedom from hunger, tai http://www.fao.
org/docrep/w9990e/w9990e03.htm, truy cap ngay
5/4/2018.

Tuy nhién, nhu da dé cap trong muc 1,
mic di ham chira trong ndi dung cta quyén
c6 thyc pham thich dang, song quyén dugc
st dung thuc pham an toan khong duoc ghi
nhén trong mot diéu khoan riéng & ICESCR
ma chi duge néu trong nhitng khuyén nghi
ciia FAO va WHO. Vi vay, vé co ban tinh
rang budc cua quyén nay duoc hiéu thong
qua tinh rang budc ctia quyén c6 thuc pham
thich dang, dugc giai thich boi CESCR
trong Binh luan chung s6 12. Binh luan
chung nay lam 10 nhung tiéu chuan thiét
yéu ctia quyén co thyc pham thich dang, thé
hién ¢ hai khia canh, d6 1a: (i) Thuc pham
phai sin c¢6 vé sd lugng, chit lugng du thoa
mén nhu ciu, khong co chat doc hai va chép
nhan dugc vé mat van hoa; (i) Co thé tiép
can nguodn thyc pham theo nhitng cach bén
virng va khong anh hudng dén nhitng quyén
con ngudi khac??

Nhu vdy, nghia vu cia cic qudc gia
trong van dé nay 1a ngoai viéc dam bao dap
g vé lugng va chét, thuc phdm cung cép
cho nguoi dan phai “khong c6 chat doc
hai”. Pay dugc xem 1a tiéu chuan cao nhat
trong cac tiéu chuan vé thuc pham.

Giéng nhu cac quyén kinh té, x3 hoi,
van hod khac, viéc thyc hi¢n nghia vy cua
qudc gia dbi voi quyén duoc st dung thuc
phim an toan ciing chiu sy chi phdi boi
nguyén tac dic thu trong viéc thyc thi nhém
quyen kinh té, xa hoi, vin hoa, d6 1a nguyén
tic lién tuc tién bé  (progressive
realization)?®. Piéu d6 co nghia 1a viéc bao

22 CESCR, General Comment No. 12, tldd.

23\/& nguyén tac nay, xem Limburg Principles on the
Implementation of the International Covenant on
Economic, Social and Cultural Rights, https://www.
escr-net.org/resources/limburg-principles-implement
ation-international-covenant-economic-social-and-cu
Itural, truy cap ngay 5/4/2018. Ciing xem Fact Sheet
No.16 (Rev.1), The Committee on Economic, Social
and Cultural Rights, tai http://www.ohchr.org/
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dam thuc phdm hoan toan khong co chat
giy hai c6 thé coi 1a mot muc tiéu ma cac
quéc gia phai nd luc lién tuc dé dat duoc,
chtr khéng phai 1a yéu ciu can phai thyc
hién ngay lap tirc. Trén thyc té, ca WHO va
FAO ciing c6 quan diém d6 khi chip nhan
khai niém thuc pham an toan 1a thuc pham
khong gay hai cho suc khoe ciia nguoi st
dung, hodc co chia ham lwong o mirc an
todn CAc chdt c6 thé gdy hai. Tuy nhién,
cling can nhan manh rang, nguyén tac lién
tuc tién bé doi hoi cac qudc gia, tuy co thé
khong bao dam mot cach hoan toan quyén
sir dung thyc pham an toan trong thoi gian
ngan, nhung phdi thie hién ngay va lién tuc
cac bién phap, véi su nd luc cao nhét va sir
dung t6i da cac ngudn lyc hién c6 dé dat
dugc tién bo ngay cang cao trong viéc dam
bao an toan vé sinh thuc pham?. Thém vao
d6, nghia vu st dung t6i da ngudn lyc sin
c6 con duogc hiéu 1a sir dung ca cac ngudn
luc trong nudc va ngudn luc bén ngoai
thong qua hd trg va hop tac qubc t&?°.

Hién tai, thuc pham di tr¢ thanh loai
hang héa c6 tinh thwong mai qubc té rat
cao, béi vidy van dé an toan thyc pham
khong chi thude vé cong viéc ndi bd mat
quéc gia ma con chiu sy diéu chinh béi Luét
Qudc té, dac biét 1a Luat Nhan quyén va
Luat Thuong mai qudc té. Pidu d6 co nghia
la, d¢ bao dam quyén duoc st dung thuc
pham an toan cta ngudi dan, cac Nha nudc
con phai tuan tha day du cac van kién qudc
té vé van dé nay, cu thé nhu nhiing quy dinh
trong ICESCR va céc tiéu chuan, huéng dan
va khuyén nghi cia FAO, WHO, WTO hay
Uy ban Tiéu chuan thyc phim quéc té...

Documents/Publications/FactSheet16rev.1len.pdf,
truy cap ngay 5/4/2018.

24 Khoan 1 Diéu 2 ICESCR.

25 Khoan 1 Diéu 2 ICESCR.
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Tur mot goc do khac, theo Hudng dan
cia WHO vé thuc ddy chwong trinh qudc
gia vé an toan thuc phém, viéc dam bao an
toan thuc phdm 13 trich nhiém cta nhiéu
chu thé?, trong d6 cac Nha nudc co vai tro,
trach nhiém chinh. D6i véi cac Nha nude,
dé thuc hién day du nghia vu trong van dé
nay, trudc hét can ban hanh nhitng quy dinh
phap luat vé an toan thuc pham va dé ra cac
giai phap dé thuc thi mot cach hiéu qua®’.
Bén canh d6, cac Nha nuéc can tuyén
truyén, phd bién, huéng dan ngudi dan va
cac chi thé lién quan vé bao dam an toan
thuc pham trong cac hoat dong nong
nghiép, cong nghiép, thuong mai, san xut,
tiéu dung, ciing nhu can phai thu thap thong
tin, nghién ctru, cung cap cac dich vu y té dé
gidi quyét cac van dé vé sic khoé gy ra
cho nguoi dan do thiéu an toan thyc pham?.
Dbi véi nguoi tiéu ding, cAn phai tu tim
hiéu, trang bi kién thic vé an toan thuc
pham cho minh dé chi dong phan biét va
Iva chon thyc ph'flm phu hop, dam bao an
toan thyc pham ngay trong gia dinh, dong
thoi kéu goi sy tham gia cua cOng d@)ng,
hinh thanh cic nhom hoat dong cua nguoi
tiéu dung dé gop phan giai quyét van dé an
toan thyc pham?. Dbi véi nganh cong
nghiép/thuong mai, cac nha san xudt va
phan phdi so cdp phai tuan thu cac tiéu
chudn, dam bao chat luong va kiém soat
chat ché thyc pham trong moi qué trinh san
xuit, ché bién, bao quan va phan phdi®.

jsh)

% WHO (1996), Guidelines for strengthening
National Food Safety Programme, tldd, tr.3.
27 WHO (1996), Guidelines for strengthening
National Food Safety Programme, tldd, tr.3.
%8 WHO (1996), Guidelines for strengthening
National Food Safety Programme, tldd, tr.3.
2% WHO (1996), Guidelines for strengthening
National Food Safety Programme, tldd, tr.3.
30 WHO (1996), Guidelines for strengthening
National Food Safety Programme, tldd, tr.3.
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Viéc xir 1y thuc phim phai st dung cong
ngh¢ phu hop, nguoi quan ly va nguoi xu ly
thuc phém phai dugc dao tao, thuc pham
phai dan nhan méc c6 ddy du thong tin va
phai tham gia gido duc ngudi tiéu ding vé
thue pham an toan®!,

WHO ciing dua ra khuyén nghi cho céac
nuée thanh vién rang, viéc xay dung chinh
sach va ké hoach hanh dong an toan thyc
pham qudc gia can dua trén mot sé diém cot
I6i sau; Chuéan bi ho so va kho dit liéu vé an
toan thyc pham, trong d6 bao gdm théng tin
vé nhitng yéu t6 anh hudng dén an toan
thuc phém; td chure cac cude ddi thoai va sy
hop tac giita cac co quan va ddi tac, xem do
1a yéu t& quan trong hang dau dé dat dugc
hiéu qua cao nhat vé an toan thyc pham®.
WHO ciing khuyén céo cac qudc gia khdng
nén sir dung cuing mét co quan chinh phu dé
ddéng thoi tu vin cho nha san xuét thyc
pham va bao vé ngudi tidu dung, vi co thé
dan dén xung dot loi ich®,

FAO ciing di xay dung bo huéng dan
nham hd trg qué trinh hién thyc héa quyén
¢6 thuc pham thich déng trong bbi canh an
ninh thyc pham qudc gia (dwoc thdng qua
vao ki hop thtt 127 ctia Hoi dong FAO vao
thang 11/2004)*. Trong cac hudng dan do,
huéng dan s 9 dua ra 9 khuyén nghi véi
cac qudc gia nham dam bao an toan thuc
pham va bao vé ngudi tiéu ding, bao gdom*®:

81 WHO (1996), Guidelines for strengthening a
National Food Safety Programme, tldd, tr.3.

%2 WHO (1996), Guidelines for strengthening a
National Food Safety Programme, tldd, tr.10.

3 WHO (1996), Guidelines for strengthening a
National Food Safety Programme, tldd, tr.10.

3 FAO, Voluntary guidelines to support the
progressive realization of the right to adequate food
in the context of national food security, Rome, 2005,
tr. 19-21.

% FAO, Voluntary guidelines, tldd, tr. 19-21.

- C6 bién phap dam bao tat ca cac loai
thuc pham trén thi trudng tuwong thich voi
tiéu chuan an toan thuc pham qudc gia.

- Xay dung hé théng kiém soat thuc
pham toan dién va hop 1y véi co ché giam
s&t va phan tich rui ro dé giam nguy co Cac
bénh vé thuc pham.

- Hop ly hoa cac thu tuc, tranh khoang
cach va chdng chéo gitta cac co quan kiém
tra va quy dinh phap luat vé kiém soat thuc
pham va an toan thuc pham; 4p dung cac
tiéu chuan khoa hoc vé an toan thyc pham
duoc quéc té chép nhén; c6 hanh dong dé
ngin ngira sy 6 nhiém tir cac hoa chat cong
nghiép va cic chat 6 nhiém khac trong san
xuat, ché bién, bao quan, van chuyén, phan
phdi, xir 1y va kinh doanh thyc pham.

- Thanh 1ap mét Uy ban diéu phdi qudc
gia vé thyc pham co sy tham gia ctia ca Nha
nudc va cac chu thé ngoai Nha nudc; hd trg
cac chu thé tu nhan trong viéc kiém soat
cling nhu gidm sat qué trinh kiém soat cua
céc co s& san xuat thyc pham.

- Trudng hop can thiét, hd trg nong dan
va cac nha san xudt so cép tuan thu qua
trinh thuc hanh san xudt tét, thyc hanh nong
nghiép tot; can nhic xay dung hé thong thuc
pham va co ché giam sat dé dam bao cung
cap thuc pham an toan cho nguoi tiéu ding.

- Gi4o duc cac nha san xuét vé thuc
hanh san xuét tét dé khong c6 du lugng chat
c6 hai trong thyc pham va gy hai cho méi
truong; gido duc ngudi tiéu dung vé cach st
dung, bao quan, xut ly thirc an trong gia
dinh; hop tac véi cic to chirc qudc té va
trong khu vuc dé giai quyét cac van dé an
toan thuc pham.

- Ap dung cac bién phap bao vé nguoi
tiéu dung thuc pham trén thi trudng pht hop
v6i quy dinh cua WTO.
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- Hop tac v6i nhiéu bén nham giai quyét
cac van dé an toan thyc phim va can nhic
su tham gia cia nhiéu bén vao cac dién dan
quéc gia va qudc té trong viéc xay dung
chinh sach tac dong dén san xuét, ché bién,
phan phdi, bao quan va tiép thi thuc pham.

- Cung cip hd tro k¥ thuét cho cac qubc
gia dang phét trién nhim dao tao va Xay
dung ning lyc trong van dé& an toan thuc
pham (véi cac qudc gia phat trién).

3. Quyén dwoc sit dung thwe phim
an toan theo phap luat Viét Nam

Thuc phim ban 1a vin dé ma tat ca cac
qudc gia phai d6i mat, song dién ra nghiém
trong hon & cac nudc dang phét trién, trong
d6 c6 Viét Nam.

Vuot 1én khé khin ctia mot dat nudc bi
tan pha bai chién tranh va cim van, Viét
Nam dugc cong ddng qudc té danh gia cao
vi da thanh cong trong nd lyc chéng doi
nghéo®® khi giam tir 70% dan sb suy dinh
dudng trong giai doan dau thap nién 1990%7
xudng 10% ¢ thoi diém hién tai®, dat duoc
muc tiéu dau tién cua Cac muc tiéu thién
nién ky (Millennium Development Goals —
MDG). Tuy nhién, cing voi téc do phat
trién kinh té nhanh, Viét Nam di va dang
phai d6i mat voi mot van dé khac co tac
dong tiéu cuc khong kém toi chat lugng
cudc séng cua nguoi dan, d6 1a thuc pham

% UN News, UN food agency says 38 countries have
met international target on hunger eradication,
12/06/2013,
https://news.un.org/en/story/2013/06/442092-un-foo
d-agency-says-38-countries-have-met-international-t
arget-hunger, truy cap ngay 5/4/2018.

37 FAO, Viet Nam launches national Zero Hunger
Challenge, 14/1/2015 http://www.fao.org/news/story
len/item/274816/icode/, truy cap ngay 5/4/2018.

3 DW, Vietnam's fight against hunger - a success
story, 27/2/2015, http://www.dw.com/en/viethams-
fight-against-hunger-a-success-story/a-18477927,
truy cap ngay 5/4/2018.
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ban. Chat luong thuc pham dang 13 van dé
nhic nhdi trong x& hoi, va viéc bao dam
ngudi dan duoc tidu dung thuc pham an
toan chinh 1a bao dam quyén c6 thuc pham
thich dang cua nguoi dan Viét Nam. Trong
thoi gian qua, co quan chuc nang & céac
thanh phé 16n nhu Ha Noi, H6 Chi Minh va
cac tinh thanh nhu Binh Duong, Pic Lic,
Quang Ninh, Tuyén Quang, Cao Bing,
Nghé An di timg phat hién sé lwong 16n
thuc pham vi pham cac tiéu chudn vé an
toan vé€ sinh thuc ph§m39, va thuc té da xay
ra nhiéu vu ngd doc thuc pham giy ra
nhiing thiét hai vé tinh mang. Theo b&o c4o
cia BO Y té, trong nam 2017 trén dia ban ca
nude xdy ra 139 vu ngd doc thuc phém voi
3.869 ngudi mic, 3.705 nguoi di vién, 24
truong hop tir vong*.

Trong khi d6, van dé an toan thyc pham
chi méi duoc quan tdm diéu chinh trong
phép luat Viét Nam vao khoang gﬁn mot
thap ky gan day. Hién phap nim 2013
khong c6 quy dinh nao cu thé vé quyén st
dung thyc pham an toan hay quyén c6 thuc
pham thich d4ng, chi c6 hai diéu lién quan
la Pidu 19 va Piéu 38. Pidu 19 quy dinh:
“Moi nguwoi ¢é quyén song. Tinh mang con
nguoi dwoc phap ludt bao ho. Khong ai bi
tudc doat tinh mang trai ludt”. Theo Khoan
1 Diéu 38: “Moi nguoi c6 quyén dwoc bdo
vé, cham séc sitc khée, binh ddng trong viéc
sw dung cac dich vu y 1é va c6 nghia vu thyc
hién cdc quy dinh vé phong bénh, kham
bénh, chira bénh”. Nhu viy, c6 thé thiy
rang, C4c nha lap hién Viét Nam chua tiép

39 B4o Nhan dan, Nhic nhdi ndi lo mat an toan thuc
pham, 27/12/2016, http://www.nhandan.com.vn/xa
hoi/tin-tuc/item/31669602-nhuc-nhoi-noi-lo-mat-an-
toan-thuc-pham-ky-1.html, truy cép ngay 5/4/2018.

40 B4o Cong ly, Gan 4.000 nguoi ngé déc thuc pham
trong nam 2017, 19/01/2018, tai http://congly.vn/xa-
hoi/suc-khoe/gan-4-000-nguoi-ngo-doc-thuc-pham-tr
ong-nam-2017-241314.html, truy cap ngay 5/4/2018.
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can van dé tir goc d6 mot quyén riéng 1a
quyén co thyc phdm thich dang. Viéc dam
bao quyén dugc sir dung thue phdm an toan
méi chi duoc ga‘in voi, va la mot ph?m cua
viéc dam bao cac quyén duoc bao vé stic
khoe va quyén dugc sdng ciia moi nguoi.

Do huéng tiép can dya trén quyén co
thuc phdm thich dang chua duoc chi trong
nén trong thyuc té, chi khi xay ra nhiing vu
viéc suc khoe, tinh mang cua nguoi tiéu
dung thuc pham bi de doa thi truyén thong,
x4 hoi méi chu y dén. NGi cach khac, do
chua cha y dén hudng tiép can nay nén céc
tiéu chuan vé thuyc phim an toan & nudc ta
van chua nhan dugc su quan tim thich dang
cua ca Nha nudc va xa hoi.

Bén canh ciac quy dinh néu trén cua
Hién phép niam 2013, con mot sd van ban
phap luat hién hanh cta Viét Nam cd quy
dinh vé an toan thuc phém, tiéu biéu 1a Luat
An toan thuc phém nam 2010, Diéu 317 Bo
luat Hinh sy nam 2015 (stra ddi, bd sung
nam 2017), Nghi dinh s6 15/2018/ND-CP
quy dinh chi tiét thi hanh mét sé diéu cua
Ludt An toan thuc phiam va Nghi dinh s6
178/2013/ND-CP quy dinh xtr phat vi pham
hanh chinh vé linh vuc an toan thuc pham.

Luat An toan thuc phém néu ra dinh
nghia: An toan thwe phdm la viéc bdao dam
dé thire pham khéng gdy hai dén sirc khoe,
tinh mang con nguwoi, dong thoi quy dinh
cac van dé nhu: (i) Quyén va nghia vu cia
t6 chtrc, ca nhan trong bao dam an toan thuc
pham; (i) Piéu kién bao dam an toan dbi
voi thuc phém, san xuét, kinh doanh thuc
phém va nhap khéu, xuét khau thuc phém;
(iii) Quang céo, ghi nhan thyc pham; (iv)
Kiém nghiém thuc pham; (v) Phan tich
nguy co dbi voi an toan thuc pham; (Vi)
Phong ngira, ngin chin va khic phuc sy ¢b
vé an toan thuc pham; (vii) Thong tin, gi4o
duc, truyén thong vé an toan thuc pham;

(viii) Trach nhiém quan 1y nha nudc vé an
toan thuc phim. Nhu vy, c6 thé thdy cac
quy dinh cua Luat An toan thyc pham da
turong di day du va tuong thich v6i cac vin
kién co lién quan cua FAO va WHO*., Xét
vé pham vi, hién chi con van dé lién két,
hop tac vdi cac td chirc x3 hdi, cac chu thé
ngoai Nha nuéc trong cong tac giam sat vé
an toan thuc pham la chwa dugc quy dinh
(trach nhiém kiém tra an toan thuc pham
duoc quy dinh tai Piéu 68 Luat nay chi bao
gdm cac co quan nha nudc, cu thé 13 co
quan quan 1y an toan thuc pham thudc B
quan 1y nganh, Uy ban nhan dan cap tinh,
co quan ngang bg).

Vé co ché quan 1y, theo Luat An toan
thuc phdm va cac van ban hudéng din thi
hanh, c6 ba bd cé trach nhiém chinh trong
quan 1y nha nudc vé dam bao an toan thyc
phém 6 Viét Nam, bao gém: Bo Y té, Bo
Nong nghiép va Phét trién nong thon va B
Cong Thuong. B0 truong cta ba b nay ban
hanh quy chuan k¥ thudt qudc gia va quy
dinh cu thé vé diéu kién bao dam an toan
thuc phém ddi véi co sé san xuét, kinh
doanh thuc pham thudc linh vuc duogc phan
cong quan ly. Nguyén tic quan ly dugc xac
dinh 13; “Mot co s& san xuét, kinh doanh chi
chiu sy quan ly cia mdt co quan nha
nuéc”* va “quan 1y theo chudi cung cip
thyc pham véi timg nhom thuc pham”*,

4 Chinh phu, Bao cao "Tinh hinh thyc thi chinh
sach, phap lugt vé quan Iy an toan thuc phdm giai
doan 2011-2016". Theo bao c&o nay, tiéu chuan va
quy chuan k¥ thuat qudc gia vé an toan thuc pham
cua Viét Nam da ban hanh déu trong dong, tiém can
v6i quy chuin cua Uy ban Tiéu chuin thuc phdm
quéc té, ASEAN hodc cac nudc tién tién trén thé
gioi.

4 Thong tu lién tich sb 13/2014/TTLT-BYT-
BNNPTNT-BCT.

4 Chinh pht, Bao cdo "Tinh hinh thuc thi chinh
sach, phap lugt vé quan Iy an toan thuc pham giai
doan 2011-2016", tldd, tr.1.
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Theo Luét An toan thuc pham (Khoan 3
Diéu 38): “Trong truong hop Viét Nam
chua c6 quy chuén k¥ thuit twong Gng d6i
Vo1 thuc phém, phu gia thuc phém, chit hd
tro ché bién thuc phém, dung cy, vat liéu
bao goi, chira dung thuc phdm nhap khau
thi 4p dung theo thoa thuin quéc té, diéu
udc qudc té ma Cong hoa xa hoi chu nghia
Viét Nam 13 thanh vién”. Nghi dinh s
15/2018/ND-CP quy dinh giam 4p dung
phuong thirc kiém tra vé&i cac loai thuc
pham d3 dugc x4c nhan dat yéu cau vé an
toan thuc phdm boi co quan, to chirc ¢o
thAm quyén cia nudc da ky két diéu udc
qudc té thira nhan 13n nhau trong hoat dong
kiém tra an toan thuc phém v61 Viét Nam
va dd c6 két qua kiém tra cua co quan c6
thdim quyén nudc xudt khau dbi véi 16
hang, mat hang phu hop v6i quy dinh cia
phap luat Viét Nam, hoac “dugc san Xuét
trong cac co s ap dung mot trong cac hé
thong quan 1y chat lugng GMP, HACCP,
ISO 22000, IFS, BRC, FSSC 22000 hodc
tuong duong”.

Nhin chung, cac quy dinh néu trén thé
hién céch tiép can phu hop véi khuyén nghi
ciia cac to chirc qubc té, do 1a: Lién két
nhiéu chu thé nhung ddng thoi tranh chong
chéo trach nhiém. Viéc chap nhan cac thang
danh gia chat luong dugc thé gidi cong
nhan thé hién tinh than tudn thu céc tiéu
chuan thuong mai qudc té ciia Viét Nam.

Mic du vay, trén thuc té van con nhing
tiéu chi kiém tra an toan thyc pham chua
dugc théng nhat giita cac co quan quan ly
nha nudc c6 thim quyén. Cu thé, theo
Thong tu lién tich s 13/2014/TTLT-BYT-
BNNPTNT-BCT, dung cu, vat li¢u bao goi,
chtra dung thuc phdm déu c6 thanh phan do
ba B¢ cung quéan 1y; Vi dy, cac san pham c6
ngudn gdc thyc vat dung lam thyc pham do
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Bo Noéng nghiép va Phat trién nong thdn
quan 1y nhung néu d6 1a dugc liéu, thuc
pham chirc nang thi lai do B Y té quan 1y.
Vé ché tai, phap luat Viét Nam hién quy
dinh ba loai ché tai véi hanh vi vi pham
phap luat vé an toan thyc pham, bao gdm
ché tai hinh su, ché tai hanh chinh va ché tai
dan sy. Ché tai hinh sy quy dinh tai Diéu
317 B9 lut Hinh sy niam 2015 (sira doi, bd
sung nam 2017) c6 bén khung hinh phat va
hinh phat b6 sung, trong d6 mirc hinh phat
thip nhép 13 1 nim ti va cao nhit 1 20 ndm
t0, muc phat tién thip nhét 1a 50 triéu dong,
cao nhéat 1a 500 triéu dong. Ché tai hanh
chinh dwgc quy dinh tai Nghi dinh s
178/2013/ND-CP v6i hinh thic xur phat
chinh (canh céo hodc phat tién), xir phat bd
sung va cac bién phap khic phuc hau qua.
Ché tai dan su dugc quy dinh tai Piéu 53
Luat An toan thuc phém nam 2010, theo do:
“T6 chtrc, c4 nhan cung cdp thuyc pham ma
gy ngd doc phai chiu toan b chi phi diéu
tri cho ngudi bi ngd doc va boi thuong thiét
hai theo quy dinh ctia phap luat vé dan sy”.
Heé thdng ché tai nay co ban phu hop véi xu
huéng chung trén thé gidi va truyén thong
l1ap phap cua Viét Nam. Mac du vay, do day
1a nhitng quy dinh méi nén s& can thoi gian
dé danh gia vé tinh hop 1y va kha thi cua
ting ché tai trong qua trinh ap dung thuyec té.
4. Peé xuat, khuyén nghi cho Viét Nam
Mic du trong thoi gian gan day, Nha
nuée Viét Nam da c6 nhidu nd Iyc 1ap phép
dé giai quyét van d¢ an toan thyc pham,
nhung van cOn nhiéu viéc can lam dé tiép
tuc hoan thién khung kho chinh sach, phap
luat vé linh vuc nay.
Qua trinh hoan thién phap luat vé an
toan thuc phém, Viét Nam can nhét quan
tuan thu va cling ¢ cach tiép can dua trén
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quyén (human rights-based approach)**;
ddng thoi can nghién ctru 4p dung cac tiéu
chuén, hudng din va khuyén nghi cua cac to
churc quéc té dd néu ¢ trén. Bén canh do,
Viét Nam ciing can tham khao cac khuyén
nghi cu thé cho Viét Nam ciia Ngan hang
thé giéi (WB) dua ra vao nam 2016 véi hai
nguyén tic chinh trong quan 1y nha nuéc vé
an toan thyc pham*:

- Phdi hop chit ché giira cac bo; xay
dung doi ngii thanh kiém tra an toan thuc
phdm duoc dao tao bai ban; 1ap hd so dua
trén phan tich nguy co cua cac nganh san
xuat, ché bién va kinh doanh thyc pham
nham 1ap ké hoach gidm sét an toan thuc
pham dya trén nguy co va dya trén bang
chang khoa hoc, thiét 1ap mang lugi phong
xét nghiém (Nha nudc va tu nhan) da duoc
danh gia nang luc c6 thé thuc hién cac xét
nghiém kip thoi va dam bao chat lugng.

- Xay dyng mot hé théng bao dam an
toan thuc pham dang tin cdy va c6 thim
quyén trong d6 phai c6 mot hé théng gidm
sat cac mdi nguy an toan thyc pham mot
cach toan dién va minh bach, c6 ké hoach
truyén thong cho cac cudc khing hoang an
toan thuc phém, cac ndi lo sg vé thuc
pham khong an toan, cac vu bung phat
dich va mdi quan hé tt voi cong chiing
cling nhu cac to chuc lién quan dén an
toan thyc pham.

44 \/& nguyén tic tiép can dya trén quyén, xem cuén
Tiép cdn dwa trén quyén con nguoi: Ly lugn, thuc
tién, Vii Cong Giao-Ngé Minh Huong (chu bién),
Nxb. Dai hoc Quéc gia Ha Noi, 2016. ‘
45 World Bank, Qudn Iy nguy co an todn thuc pham
tai Viét Nam: Nhing thach thie va co héi, Tai liéu
téom lwoc, http://www.worldbank.org/vi/country/viet
nam/publication/food-safety-risk-management-in-vie
tnam-challenges-and-opportunities, truy cap ngay
5/4/2018.

Déi chiéu v6i nhitng tiéu chudn, khuyén
nghi cua céc to chirc qudc té, c6 thé thiy,
Viét Nam can tiép tuc diéu chinh cac quy
dinh vé diéu kién dam bao an toan ddi véi
thuc pham theo huéng quan 1y rui ro, dic
biét 1a v6i hang hoa nhap khau, dé co thé
kiém tra c6 trong tdim nhim nang cao hiéu
luc, giam tai ap luc cho co quan thyc thi.
Viéc nay lién quan dén quy dinh tai diém b
khoan 1 Diéu 38 Luat An toan thuc phim
nam 2010, trong d6 néu rang: “Thyc pham,
phu gia thuc phém, chit hd trg ché bién
thuc pham, dung cu, vat liéu bao goi, chira
dung thyc pham nhap khau phai duoc cip
Thong bao két qua xac nhan thuc pham dat
yéu cau nhap khau di voi timg 16 hang cia
co quan kiém tra duoc chi dinh”. Trén thyuc
té, viéc tat ca cac 16 hang thugc nhoém hang
nay déu phai kiém tra khién cho co quan
kiém tra phai chiu rt nhiéu ap luc.

Bén canh d6, Viét Nam ciing can tiép
tuc hoan thién cac tiéu chuan, quy chuan k¥
thuat bai néu khong 6 nhimng thude do nay
thi khong thé kiém soat chat luong thuc
phim mot cach khich quan va khoa hoc.
Thuc té, trong giai doan 2011-2016, mdéi chi
¢6 119 quy chuan k¥ thuat va 6 quy dinh da
dugc ban hanh, vAn con 453 tiéu chuan
qudc gia vé an todn thyc pham dang nam
trong tinh trang dé nghi ban hanh.

Viét Nam ciing nén sip xép vé mit to
chtic theo hudng co quan nha nuéc chi kiém
tra cac tiéu chi lién quan dén an toan thuc
pham, dong thoi ra soat loai bo su chong
chéo ddi véi nhitng mdt hang vura chiu su
kiém dich vira chiu su kiém tra an toan thuc
phém. Hién tai, BO Y té, Bd Nong nghiép va
phat trién nong thén, Bo Cong Thuong déu
¢6 trach nhiém va thim quyén quan 1y, kiém
tra an toan thuc pham, nhung chua c6 su
thong nhét giita cac quy dinh vé van dé nay
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tai cac thong tu cua tung bd ban hanh. H¢
théng vin ban quan 1y dbi véi co sé san
xuét, kinh doanh, xuét nhép khéu thuc phém
cling déu duoc ba bo ban hanh va nhu vy
Uy ban nhéan dan cac cép s& phai tiép nhan
mot khéi luong 16n van ban trong khi trinh
d6 hiéu biét vé van dé an toan thyc phdm
cua doi ngli can bd co s& con rat han ché,
khién cho hiéu qua thuc thi chua cao®.
Thuc té cho thiy, cac bénh lién quan
dén thuc pham c6 nguyén nhan chu yéu 13
do vi sinh vat gay lay nhiém chéo, va do
viéc tiéu thu cdc san pham tuoi séng hay
chua nau chin®’. Trong khi d6, & Viét Nam
hién nay, 80% thit lon, 85% rau chu yéu
dugc bay ban tai cac cho 1¢ (truyén thong)
v6i diéu kién vé sinh kém*:. Vi vay, Nha

nuée can tiép tuc dau tu quy hoach, nang
cip co so ha tang cua hé théng cho dé mot
mit tiép tuc duy tri vin hoa thuc phdm
truyén thong, mit khac van dam bao an toan
thuc pham cho nguoi dan.

Cudi cung, Viét Nam ciing can hoan
thién co ché phap 1y dé thuc ddy su tham
gia chu dong, tich cyuc cua cc chu thé ngoai
Nha nudc vao hoat dong bao dam an toan
thue pham. Boi nhu da dé cap, mic du trong
linh vuc nay trach nhiém chinh thudc vé
Nha nudc, song cac to chuc qudc té déu
nhin manh su tham gia, phéi hop cua nhiéu
thanh phan trong xi hoi ciing véi Nha nudc,
qua d6 phat huy sitc manh tong hop va huy
dong duoc t6i da ngudn lyc trong xa hoi vao
viéc gidm sat, bao dam an toan thuc pham.

%6 Chinh phu, B&o cao "Tinh hinh thyc thi chinh sach, phap ludt vé quan ly an toan thuc pham giai dogn 2011-

2016", tldd.

47 B4o Nhan dan, Cac cap chinh quyén phdi cling vao cugc trong vin dé an toan thuc phdm, 27/3/2017,

http://nhandan.com.vn/suckhoe/tin-tuc/
de-an-toan-thuc-pham.html, truy cap ngay 5/4/2018.
4 Tai liu trén.

item/32431602-cac-cap-chinh-quyen-phai-cung-vao-cuoc-trong-van-

(Tiép theo trang 73 — Phap lugt vé cdc phwong thirc...)

thic tong dat bd sung tai diém d khoan 1
Diéu 474: Guri qua co quan dai dién, chi
nhanh tai Viét Nam cua co quan, to chuc
nudc ngoai.

Trong trudng hop cac phuong thirc tong
dat néu trén thyuc hién khdng cd két qua thi
tda an tién hanh niém yét cong khai tai tru
so co quan dai dién Viét Nam ¢ nudc
ngoai, tai tda an dang giai quyét vu viéc
hoic tai noi cu trii cudi cling cua duong sy
o6 Viét Namtrong thoi han 01 thang va
thong bao trén Cong thong tin dién tur cua
tda an (néu cd), Cong thong tin dién tir cua
co quan dai dién Viét Nam ¢ nudc ngoai;
truong hop can thiét, tda an co6 thé thong
bao qua kénh danh cho nguoi nudc ngoai
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ctia dai phat thanh hodc dai truyén hinh cua
trung uong ba lan trong 03 ngay lién tiép
(khoan 3 Biéu 474 BLTTDS nam 2015).

Nhu vay, qua nghién ctu quy dinh caa
phép luat Viét Nam so véi diéu woc qudc té
lién quan ma Viét Nam Ia thanh vién cho
thiy, cac phuong thic tong dat gidy to doi
véi duong su & nudc ngoai duge quy dinh
trong phap luat Viét Nam da twong thich.
Dé c6 thé &p dung mot cach hiéu qua céc
phuong thirc téng dat trén thuc té, can tién
hanh d6ng thoi céc giai phap co ban nhu
hoan thién co s phap ly va nang cao nang
lyc cua céc co quan thuc thi phap luat vé
tuong trg tu phap néi chung va tong dat
gidy to ra nude ngoai néi riéng.
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